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INTERSTATE TAXATION OF DEPOSITORIES 
ACT OF 1977 



TUESDAY, NOVEICBEB 22, 1977 

U.S. Senate, 
Committee on Banking, Housing, and Urban Affairs, 

Subcommittee on Financial Institutions, 

Washington^ D,C. 

The subcommittee met at 10 a.m., in room 6302, Dirksen Senate Office 
Building, Senator Thomas J. Mclntyre, chairman of the subcom- 
mittee, presiding. 

OPENING STATEMENT OP SENATOE McINTYEE 

Senator M cIntyre. The subcommittee will come to order. 

This morning the Subcommittee on Financial Institutions con- 
tinues its inquiry into the matter of State and local "doing business" 
taxes on out-of-State financial depositories. In March of last year 
the subcommittee held oversight hearings on the report of the Advisory 
Commission on Intergovernmental Relations. Earlier this year, on 
July 20, 1 introduced S. 1900 at the request of the American Bankers 
Association, the U.S. League of Savings Associations, the National 
Savings and Loan League, and the National Association of Mutual 
Sayings Banks, with the understanding that this bill represents the 
unified approach of the financial institutions industry with regard 
to the underlying substantive issues of interstate taxation, particularly 
the jurisdiction to tax and apportionment of income. 

This then is the first hearing on a specific legislative approach to- 
ward resolving issues which have been debated over a number of years. 
While I introduced the bill by request, I feel the bill is a reasonable and 
good faith effort to address the problem and my purpose in holding 
this hearing today is to determine whether or not the parties at interest 
have reached a consensus or are close enough to a consensus so Congress 
can take up this legislation with a view toward enacting it in this 
Congress. 

For my part, I far prefer this approach of addressing the underly- 
ing substantive issues themselves rather than an approach which 
focuses on a continuation of the now-expired moratorium without at- 
tempting to resolve the substantive questions involved. 

In this regard I consider the viable options at the present time to 
be a continuation of the status quo — ^that is, no Federal regulation — or 
the bill before us this morning, S. 1900. 

At this time I would like to welcome as our first witness Mr. Mat- 
thew Hale. Mr. Hale, in your capacity as a former staff member of this 

(1) 
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committee and subsequently counsel to the American Bankers Associa- 
tion, I know you have dedicated much time to consideration of the 
issue presented in S. 1900. Therefore, I welcome your thoughts this 
morning on the appropriate course of action which the Congress should 
take in this area at the present time. We are very happy to see you. 
Your statement will appear in its entirety in the record. You may 
testify in anj manner that you please. 

STATEMENT OF MATTHEW HALE, ESQ. 

Mr. Hale. Thank you, Mr. Chairman. 

It is a great privilege to me to be allowed to come before the- com- 
mittee and explain why I think action in this field is vitally important. 
I asked to testify as a private citizen — not on behalf of any client of 
the law firm with which I am associated or the ABA or anyone else — 
partly because of my work on the committee staff here, studying all 
kinds of banking problems and learning about the importance of 
finance and money and credit to the American economy as a whole, 
and the dangers of unwitting interference with the free Aow of money 
and credit. I also worked on this particular subject for 5 or 6 years 
when I was general counsel of the American Bankers Association. In 
the course of this work, I spoke at a meeting of the National Tax 
Association in 1971. I have a copy of this statement here (see p. 6). 
I appeared before this committee with Mr. Frost in 1969, Mr. Shuf ord 
in 1972, and Mr. Bauder in 1973 when they were testifying for the 
ABA. I had the privilege of having been asked down to Florida at 
the request of Mr. Turlington, the chairman of the Conmiittee on 
Finance and Taxation of the Florida House of Representatives, and 
of the Florida Bankers Association, to discuss the Florida tax which 
is the dramatic factual demonstration that this bill is necessary. 

I was glad to work with Mr. Turlington later in helping him support 
a bill to ask the Advisory Commission on Intergovernmental Rela- 
tions to study this subject, and I trust that Senator Lugar, who was a 
member of that Commission at the time it put out its great report, will 
express his views when S. 1900 gets to the full committee. 

The conference report on the 1969 bill states that : 

The conferees in both houses were agreed that their respective committees 
would give prompt and serious consideration to any recommendations trans- 
mitted by the Federal Reserve Board as a result of its study. 

This report was signed by Mr. Patman and on the conference com- 
mittee were also Senator Sparkman, Senator Proxmire, Senator Wil- 
liams, and Senator Tower. I hope that each and every one of those 
Senators will thin k back on this commitment, which to me was a very 
real one, and which frankly I think has been disresrarded over the past 
8 years since it was made. This is, I think, the first time that a full 
hearing has been held on any bill that would meet that commitment. 

I think in the first place it is worth saying what the bill does not do. 
The bill does not say that the home State of a bank may not apply 
any method of taxation or any rate of taxation. A home State would 
only be affected by loss of a chance to tax whatever proportion of a 
bank's income might be allocated to another -State. As far as the in- 
come a bank earns within its own home State, the home State is per- 
fectly free to impose any kind of tax at any rate it wants within the 
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constitutional limitations of due process, and subject to the warnings 
of the Federal Reserve Board in its reports to the committee about 
taxes on intangibles which might cause such disintermediation as to 
cripple our depository system. So I think the broad general statement 
that banks don't pay enough taxes is irrelevant here. 

During my time with this committee, and also with the ABA, I 
learned about the great importance of the free flow of money and 
credit. That is a large part of the reason for the creation of the U.S. 
Constitution — the expression "not worth a continental" had a very 
real meaning in the days of the Articles of Confederation. 

Bob Fisher's book, "Banking Laws and Reports: 1780-1912", that 
this committee put out for its 50th anniversary, contains a lot of 
material which shows the importance of this money and credit to the 
whole economy. This committee was created in 1913 to establish the 
Federal Reserve System, because the leaders didn't trust the Finance 
Committee to handle the legislation. All through its existence, this 
committee has been concerned with credit for the country. The FDIC 
Act, insuring accounts in banks all across the country, housing credit 
and the Federal home loan system, farm credit, were started and de- 
veloped in this committee. Small business credit, on which you had 
hearings yesterday, Mr. Chairman, and the credit union system, all 
went through this committee. 

In my time here and also when I was at the ABA and served as secre- 
tary of the State bank division I came to have a very high regard for 
the dual banking system and for the State half of the dual banking 
system. I think it has given us a fragmented, competitive and very 
effective banking system, with correspondent banking, with automated 
clearinghouses, and with all the other developments in the banking 
system over the past 100 years. I came to have a very high regard for 
a great many of the State bank superintendents like Frank Wille in 
New York, jim Hall in California, Freyda Koplow in Massachusetts, 
and Jim Faris in Indiana. 

Even though a few State bank supervisors have not carried out their 
responsibilities, as this committee's files in the 1966 investigation of 
th Illinois banking situation show, the State half of the Nation's dual 
banking system is generally very effective, and with the help of the 
Conference of State Bank Supervisors and the FDIC it is constantly 
improving. 

Even so, there are some areas where the Federal concern is clearly 
supreme, and one of the most important of these areas is the free 
flow of money and credit to all parts of the Nation, and to all parts 
of the economy — commerce and industry, consumers and the public 
generally, and the srovemment — local. State and Federal. 

Mr. Justice Holmes once said in a speech: 

I do not think the United States would come to an end if we lost our power 
to declare an act of Congress void. I do think the Union would be imperiled if 
we could not make that declaration as to the laws of several states. 

I should also like to quote another expert on the subject of political 
relations, James Madison. I use this quotation from the Federalist 
because I think there are some who say "let states' rights govern it ; let's 
not bother with a Federal statute; it's a reflection on the States to 
have a Federal statute." Madison said in the Federalist No. 51 : 



Digitized by 



Google 



But what is government itself, but the greatest of all reflections on human 
nature? If men were angelH, no government would be necessary. If angels were 
to govern men, neither external or internal controls on government would be 
necesKary. In framing a government which is to l)e administered by men over 
men, the great difficulty lies in this: you must first enable the Government to 
control the governed ; and in the next place oblige it to control itself. A de- 
pendence on the i)eople is, no doubt, the primary control on the Government ; 
but experience has taught mankind the necessity of auxiliary precautions. 

That I tliink is wliat we are talking al)out liere, a device which 
will control States who may intentionally or unintentionally inter- 
fere witli the free flow of credit back and forth from one State to 
anotlier. 

We have had experience witli tliis. I mentioned the State of Florida. 
During one of these intermissions in the moratorium on State taxation, 
Florida imj)osed a tax on the income from loans made in Florida by 
out-of-State depositories. I expect you will hear more about this par- 
ticular situation from the savings bank representatives. I was in- 
vited down to Florida to testify before the Committee on Taxation 
and Finance of the Florida House. I have attached a copy of what 
1 said there. If ever there was a tariff barrier erected by one State 
against money from outside the State, that was it. 

The commitments in Florida dropped very radically, down to 
about a third or a quarter during the year 1972, because no responsible 
outside depository would want to lend money in Florida, get taxed 
in Florida on that income, and then bring the remaining income back 
to its home State and get taxed a second time. Florida frankly was 
out on a limb and they had these hearings. They invited us down to 
testify and I think Florida was delighted when the Congress took 
Florida off the hook with a new moratorium. But that doesn't mean 
that another State won't intentionally or unintentionally raise the 
same kind of problems, maybe not in this form but in some form. 

I noticed a case in the Washington Law Reporter for July 23, 
1976 — a case called Dehevoise v. Back, et al, — where a citizen, think- 
ing to increase the revenues of the District of Columbia started a 
mandamus action against the District of Columbia requiring it to 
impose taxes on out-of-State banks on bank credit card business con- 
ducted in the District of Columbia. The plaintiff was thrown out 
because of lack of standing, but the District of Columbia taxing au- 
thorities might do this on their own initiative. ^^Tiy not tax out-of- 
State depositories on the business they do in a State? Out-of-State 
depositories have very poor lobbies in any State. I regret to say it is 
entirely possible that banks in some State might even be willing: to 
have out-of-State banks unable to lend in their State and thereby 
increase their interest rates. 

So that, in one sense, I think that the present situation encourages 
anticompetitive tax arrangements which will keep foreic:n deposi- 
tories out of a State, which would be bad for the public, bad for 
business, bad for consumer borrowers, and bad for the State govern- 
ment. I strongly urge the committee to live up to the commitment 
they made back in 1969 when they promised to srive serious and prompt 
consideration to the recommendations of the Federal Reserve Board, 
which are now embodied in a bill which is satisfactory, as I under- 
stand it, to virtually the entire financial industry. 
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Thank you very much, Mr. Chairman, for this chance to give the 
committee my views. It is a little hard to put 20 years of my ex- 
perience and 200 years of the country's experience into fifteen minutes, 
but I hope it's been helpful to you. 

[Complete statement of Mr. Hale and the statement before the 
National Tax Association follow :] 

Statement op Matthew Hale 

I have asked— strictly as a private citizen— for an opportunity to testify on 
this biU, because I am convinced that federal legislation to control state taxation 
of out-of-state depositories is vital to our nation's monetary and) financial sys- 
tems, and to the free fiow of money and credit to all parts of the nation and to 
all elements of the economy. 

In the absence of such control, it is almost inevitable that state after state 
win, intentionally or accidentally, create tariff barriers to the flow of money 
and credit around the nation, and I am convinced that these interruptions to 
the flow of money and credit would have disastrous effects on interstate and 
foreign commerce, on all industrial activities, and on the government and the 
entire public. 

In the course of working for 12 years on the staff of this committee, and 
for 8 years on the staff of the American Bankers Association, I have come to 
respect the vital importance of banking to aU elements of the economy. The 
disastrous state of money and credit under the Articles of Confederation — "not 
worth a continental" — ^was one of the reasons for the adoption of the Ck>nstitu- 
tion. 

Mr. Chairman, you were a member of the Committee when we issued Bob 
Fisher's splendid volume-^Federal Banking Laws and Reports: 1780-1912 in 
commemoration of the Committee's 50th anniversary. You will recall the first 
bank chartered by the Congress — the Bank of North America — chartered in 1781 
to assist in providing 3,000,000 of rations and 300 hogsheads of rum for the use 
of the army. I urge you to read the book again— Hamilton's Report on a Na- 
tional Bank, the first and second Bank of the United States, the National Bank 
Act, and extracts from the Comptroller's Reports. This Committee was estab- 
lished to take the Federal Reserve legislation out of the hands of the Finance 
Committee, and the committee's work on federal deposit insurance, the Home 
Loan Bank System, Federal credit unions, and the beginnings of the Farm 
Credit system indicate the vital importance to the country of a free flow of 
money and credit, which is now achieved by our depository system — including 
commercial banks, mutual savings banks, savings and loan associations and 
credit unions — under a dual system of national and state depositories which 
give the nation a fragmented, competitive and highly effective financial system. 

This dual system gives full recognition to the part which the states can play 
in the financial markets, and I am convinced of its benefits to the economy. 

However, I am also convinced that the Federal government must exercise a 
measure of control over the taxes imposed by the states on out-of-state 
depositories. 

'Mr. Justice Holmes said : I do not think the United States would come to an 
end if we lost our power to declare an act of Congress void. I do think the 
Union would be imperilled if we could not make that declaration as to the 
laws of the several states. 

The fear of state taxation which will stop loans from out-of-state deposi- 
tories is not imaginary. It has happened. Florida imposed such a tax, with 
the result that commitments for mortgage loans by mutual savings banks dropped 
from $243 million in the first 6 months of 1972 to $75 million in the second six 
months of 1972 The Committee on Finance and Taxation of the Florida House 
of Representatives held a hearing on this problem, at which I had the privilege 
of testifying at the request of the Chairman of that Committee and the Florida 
Bankers Association. I have attached a copy of the statement I made at that 
hearing, which might be helpful to this committee. 

Strong concern over the dangers of unrestricted state taxation of out-of-state 
depositories has been expressed by the Federal Reserve Board, and by the 
Advisory Commission on Intergovernmental Relations in their reports to this 
committee, made after extensive studies. 
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I am relucUnt to comment on the proyisions of 8. 1900 or other poMlble •da- 
tions to this problem. What I am concerned about is not the details of Uie MH, 
but the necessity of legislation of some sort. I think the committee w»e well- 
advised to request the depositories to agree on a bMl, and it seems to me that the 
resulting bill— S. 1900—18 reasonable, fair and effectire. 

Accordingly, I urge the Committee to act farorably on 8. 1900— with any modi- 
flcations that may be found necessary— and to report it as early as poesihle next 
year. 



Statement of Matthew Hale, American Bankebs AsaociATioif, Bbtobb the 
Florida House of Representatives, Committeb on Finance and Tazation, 
March 20, 1073 

Mr. Hale : Mr. Chairman and members of the Committee, Mr. Capouola and I 
are delighted to be here and receive such a hospitable welcome from the Ckm- 
mittee, from the bankers in Florida and everybody else we have met here. 

I would like to make a couple of preliminary comments. First, I want to aaj 
that the appearance of the American Bankers Association at a state legielatiTe 
hearing is very unusual indeed. Ordinarily, the ABA confines its legialattTe 
activities to the Congress and to national legislation. We are glad to imnride 
advice and assistance to state bankers associations, but usually we don't i^ipeer 
in state legislative proceedings. We are convinced that the special banking 
problems in any state can best be resolved — and the point of view of the banks 
in the state can best be presented — by our members in the state and by the State 
Bankers Association. Personally, I might say that my twelve years with the 
Senate Banking and Currency Committee have left me with the conduaion that 
the legislative process is a great process and, that state governments, indnding 
particularly state legislatures, do have a most Important position in the fedend 
form of government and for that reason again we are most glad to be able to 
participate in this hearing. 

The exception that we made here was primarily because of your invitatioiiy Mr. 
Chairman, and also because the Florida Bankers Association asked ns to come. 
Under those conditions, with a subject matter of wide importance, a ground 
breaking hearing like this, we felt it was most proper to accept those invitationa 

Also, it seems worth commenting that the American Bankers Association, like 
any trade association, tries very hard to find out what its members want, and 
through our banker committees, through our staff, to give the best advice and 
information we possibly can. We know we can never get the views to everybody. 
We know that whatever position we take there will always be a few who do not 
agree with us, but again we try to do the best we can to get the best informatikni, 
the best advice, to give to you as straight as we can. 

We consider it a great privilege to appear before you to represent the thirteen 
thousand odd commercial banks, and the thousands of bankers who manage 
those banks, and the millions of depositors and borrowers and other customers 
of all those thirteen thousand banks across the country. We do feel our responal- 
bility to the banks and to their customers very clearly. 

At the risk of being presumptuous, I should also like to say that I feel that we 
are representing, in a sense, the United States Government, although of course 
we don't speak for any branch of the government or officially for the government, 
but I did think it would be worthwhile, in talking to you here, to point out the 
long, long history of the United States with Alexander Hamilton's report on a 
national bank and, then there was the first Bank of the United States, the second 
Bank, and then there was the very distressing era of free banking, so called, 
when every bank had to have a small telei^one book at its desk to see how 
much discount to put on each bank note, from each state bank all across the 
country. 

The United States has had to take over the business of supplying money as 
a Constitutional duty. It does it partly by making the coins you Jiii^le in your 
pocket, partly by making the paper money you use, but mostly by providing In 
the old days bank notes ; nowadays deposits in banks and checks. At the end 
of 1972 the Federal Reserve Board figures the money supply in the country as 
something like sixty billion dollars of coins and bank notes, and two hundred 
billion of demand deposits, which makes up the prime money supply, plus quasi 
money in the form of time deposits and money in savings and loans, amounting 
to some six hundred billion. When you add up the two hundred billion of demand 
deposits and the six hundred billion of quasi money, and compare that to sixty 
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billion dollars of coins and bank notes, clearly the United States Oovemment is 
using the banking system as the principal money supply for the country — the 
principal payment mechanism and the principal tax collecting system. We use 
an unusual, special system called the dual banking system — state banks and 
national banks — ^both of which are insured by F.D.I.C. in ninety-nine cases out 
of one hundred, both of them working through the Federal Reserve mechanism 
to exchange money back and forth. Of course whenever the federal government 
doesn't think that the commercial banking systems is doing its job right, it cre- 
ates an agricultural credit systems, or a credit union system, or a home building 
system — the savings and loans. One way or another the federal government is 
taking care of the money supply, the credit supply, of the country. 

This was why back in 1964, when the National Bank Act was passed, a provi- 
sion was put in limiting the states power to tax national banks. After all, the 
government knew that Maryland had tried to put the second Bank of the United 
States out of business and found it couldn't under McOuUoch vs. Maryland, and 
as a matter of fact Congress tried to put the state banks out of business in 1865 
with a prohibitive tax on state issued bank notes, which dried up state bank 
notes. But pretty soon deposit banking took over, so that the dual banking sys- 
tem ran on very effectively, with the help of the Federal Reserve System and 
F.D.I.C. up to the present time. 

For a long time there wasn't too much trouble with the limitation on taxation 
of national banks. The share tax worked pretty well. Then in the early 1920's 
they added income taxes and franchise taxes based on income, and again for 
another twenty-five years things went along all right until states got to relying 
more and more on sales taxes. In some states, and I am told this is true in 
Florida, national banks went ahead and paid sales taxes anyway, whether they 
had to or not. And state banks, which under an equalizing statute were also 
exempted, went ahead and paid them too. So that as far as Florida goes, I am 
told, there was no loss of revenue because of the legal inability to collect sales 
taxes. In other states, however, there was a serious problem. There were serious 
inequities, and the pressure mounted until in 1960, as you have heard, when 
Public Law 91-156 was passed. I may say that Florida's interest at that point, 
as I remember, was primarily the Florida Documentary State Tax. I remember 
having the privilege of working with your Chairman and with Senator Holland 
and with Comptroller Dickinson trying to make sure that the bill that got through 
in 1969, took care of the Florida Documentary State Tax properly, as well af> 
cleaning up any questions about the sales tax. 

As you heard, when the Congress did pass Public Law 91-156 in 1969, they 
passed a temporary two year statute, later extended to three years, knowing 
that there might be problems in the field of intangibles, and there might be prob- 
lems in the field of inter-state taxation — ^taxatioh by a state of transactions made 
in it by an out-of-state bank. I might say that everyone knew in 1969 that for 
twenty years the House Judiciary Committee and the Senate Finance Committee 
had been working on the problem of interstate taxation of non-financial institu- 
tions — interstate taxation of sales firms, interstate taxation of railways and air- 
lines, interstate taxation of all kinds of transactions other than financial insti- 
tutions which everybody put to one side because they were covered by section 
5219 of the revised statutes. Congress asked the Federal Reserve Board to make 
a study of the whole subject of intangible taxation and taxation of interstate 
transactions. I am glad to see that there are a couple of copies of the book in 
which this study is printed in the Chamber here. We brought several more copies 
along and I wish very much the members of the Committee would each take a 
copy and do as much studying as they can. It is an extraordinary study. It has 
background papers by lawyers, by economists, by really great experts that the 
Federal Reserve hired; we didn't hire them, but the Federal Reserve picked 
out very capable experts to study all of these problems and eventually the Board 
came up with a report, a little bit late I am sorry to say. The Board's report 
and recommendations included a reconunendation that if the ''permanent amend- 
ment" that is now in effect, which simply says that you have got to tax national 
banks just the way you tax state banks — "If that provision is allowed to go into 
effect without revision, the changed tax status of banks might open the way for 
state and local tax measures that could impair the ability of the banking system 
and possibly the entire structure of financial intermediaries to contribute to the 
efllclent allocation of the nation's credit resources." 

This isn't ABA, this is the Federal Reserve Board speaking after a year or 
year and a hairs study, with all this background material in front of them. 
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That may be a great thing for the lawyers, bnt it isn't a great thing for the 
borrowers or the depositors of banks. 

I am sure you are familiar with the sayings banks that lend money in Florida. 
Those loans have helped Florida a great deal. In addition, I am sure that the 
banks of Florida have engaged in dozens — in thousands of participation loan 
transactions. When a Florida bank is asked for a loan bigger than its lending 
capacity, it may want to go to Georgia, North Carolina, Philadelphia or New 
York to get a correspondent bank to help in making a loan bigger than the 
Florida bank's own lending power will allow. And again, deposits flow back and 
forth — all the multiple transactions that go on in the business world — bank card 
systems for example — ^are effected in flows of money back and forth from state 
to state. These flows of funds are essential ; they have made it necessary for the 
federal government to create a national banking system on occasion when there 
wasn't one working. The government has had to create the Federal Reserve Sys- 
tem to make the banking system work more effectively, and to create the federal 
deposit insurance system to make people rely on checks and to know that a check 
isn't going to be bad because the bank is out of existence. In thinking of your 
new system of taxation of interstate transactions, I think you should consider 
it in the light of this flow of money back and forth. You should consider it in a 
fashion which will make the banking system continue to work as well as it has — 
we hope even l)etter — so that nothing that you do, nothing that Oklahoma does, 
nothing that California does, in the way of taxing interstate transactions will set 
up tarifP barriers between loans from an out-of-state bank to a domestic borrower 
or deposits by Florida individuals in a foreign bank. That's one of the principle 
reasons why we have a U.S. Constitution, to make sure that interstate commerce 
keeps running. And even if you have complete constitutional authority— or what 
appears to be complete constitutional authority — ^to go ahead and impose taxes, 
there is a real question whether you can, and certainly you should not, impose 
any taxes which will in fact tell out-of-state banks "don't lend money in Florida." 
Even if you have the authority, I am sure that you don't want to do it and, no 
other state wants to do it. 

We have in ABA a task force of about a dozen bankers — ^Don Senterfltt was 
one of them — who worked for about a year trying to make up these ABA bills that 
we presented to Senator Bennett and asked him to introduce. The members of 
the task force came from all over the country — California, Washington, Chicago, 
New York, New Jersey, Florida and North Carolina. All of them were people with 
very considerable experience in banking or in banking law. And when your invita- 
tion came, Mr. Chairman, to comment on this interstate tax problem, I sent out 
your letter and the memorandum that came with it and the rest of the information 
and asked each of these task force members for their comments. I'll have to ad* 
mit I didn't give them very much advance notice, but they all— except one who 
was out of the country — called back and all gave me their best views, at least a 
preliminary basis. All of them spoke very strongly about the aiH^wlling problem 
that could be presented if each of the fifty states, and probably the District of 
Columbia too, should set up a different tax system, and if a bank doing a nation- 
wide business should have to keep its books in fifty different ways so that they 
could file fifty different tax returns, and then sit down with fifty different tax 
collectors, audit the returns fifty different times and maybe have fifty different 
appeal proceedings from each of the states. 

You may think my figure of fifty is stretching it. I spoke to one lawyer for a 
bank, a relatively small midwestem bank, which only makes loans in its local 
market area. In connection with a holding company application the other day he 
checked up on where his borrowers had gone. He had borrowers in forty-two 
states and sixteen foreign countries. They only make loans in their own neigh- 
borhood — if that bank unexpectedly is going to have to make out forty-two sets 
of returns, and keep their books in forty-two different ways — the loans going to 
Florida one way, Oklahoma another way, New York another way, California 
another way — I don't know what they will do. Maybe the only answer they will 
come up with is to include provisions in their notes saying "This note comes due 
as soon as you move out of the state." It's a ridiculous thought, but I can imagine 
a lot of banks really finding it impossible to make up forty-two different returns 
on forty-two different bases ; representing loans they made right in their own home 
town, but the borrowers moved away. This is a perfectly natural, perfectly ex- 
pectable situation, but every one of these task force members felt this would 
probably be the worst thing that could happen to them. Frankly, most of them 
felt that having a uniform system of accounting, a uniform system of filing tax 
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so that everything will be standard and unifonn and things will work as smoothly 
as they have been. The experience we have seen with the non-bank world does 
not lead us to believe that a multistate compact could work in the foreseeable 
future to prevent the kind of trouble that we have heard about in connection 
with the savings banks, and it seems perfectly obvious the same thing is true 
in the case of the commercial banks. 

The other alternative, which is the alternative proposed in S. 297, is to have 
some central group make a recommendation, make enough of a study to provide 
a formula dealing with nexus and a formula dealing with apportionment and 
a formula covering arrangements dealing with procedures, forms and account- 
ing methods, so that there will not be the interruption to commerce that we are 
very much afraid of. We originally proposed a year ago for the Federal Reserve 
to do it. They didn't want to do it. We again proposed the Federal Reserve this 
year, we thought they had done a good job before so why not try it again, but 
they are not in the least interested. This year the Federal Reserve recommended 
that either the Treasury or the Advisory Commission on Intergovernmental Rela- 
tions do it and the Treasury came back and recommended that the Advisory 
Commission do it. Obviously ABA wouldn't be the one making the recommenda- 
tion. ABA doesn't care who makes the study but I have to agree that the Ad- 
visory Commission on Intergovernmental Relations, which has Senators, Con- 
gressmen, Executive Branch Representatives, State and local Representatives 
and public representatives might be a very appropriate outfit to do it. Whether 
they would undertake it I don't know. But I can foresee that some group like 
that, with all interested parties represented on it, might be able to come up 
with a formula which might not be the one I like, which might not be the one 
you like, which might not be the one Oklahoma would like, but still would be 
good enough so that everybody could live with it in a satisfactory fashion, that 
would let business go on and let out-of-state banks lend in other states and let 
borrowers and depositors get the benefit of it. 

In our proposal we recommended last year, and again this year, a further 
moratorium on state taxation of interstate transactions, like the interium period 
when states imposed a very limited number of taxes on out-of-state banks — 
well, actuaJJy. Mr. Chairman, we recommended a permanent moratorium and a 
study. Your Chairman didn't believe that was keeping the bank's feet to the 
fire, so he recommended a study that would be done very promptly, perhaps in 
a year or so, but he opposed a moratorium in the meanwhile. We reconmiended 
a moratorium so the states would not have to worry about imposing these taxes 
on interstate transactions in the meanwhile, but they could wait until the result 
of the study came out. And also, so the states would not become dependent on 
the taxes they were getting on these transactions, and then the formula arrived 
at might prevent them from taking advantage of the taxes they had been getting. 
Obviously it is much harder to take money away from a state that it is now 
getting and is dependent upon, than it is to say "Well, wait another year or 
another two years until the formula is arrived at." We hope that the advantages 
of getting a central uniform formula and system for doing this are sufficiently 
great so that we might be willing to wait for a year or two years for this kind 
of formula to be arrived at. I may say, I think we will be trying to pursuade the 
Congress at least to do this for a brief period, hoping that we can reach some 
satisfactory result. 

I have mentioned one particular problem in connection with section 220, the 
problem of one hundred percent ceiling and how you are going to apply that to 
share taxes. Another point I noticed in the statute which seems to be somewhat 
unclear was section 220.11 which imposes a tax for the privilege of conducting 
business or receiving any income in the state or being a resident or citizen. It is 
not clear to me what is earning income in the state or what is receiving income 
in the state. I take it you have a ruling now which says that if an out-of-state 
bank makes a loan secured by a mortgage in the state that is earning income in 
the state. Whether that same ruling would apply to a loan in the state secured 
by an automobile here I am not sure. Whether it would cover a loan to a resident 
of Florida secured by some Government Bonds tucked away in a Chicago bank 
I don't know. That isn't clear to me. Or again take my case of the bank in the 
middle west which has forty- two (42) borrowers — ^borrowers in forty-tWo {42) 
states — even though it only makes local loans ; suppose a borrower in Min^M0Ota 
borrows five thousand dollars ($5,000) and then comes to Florida, the loan bi^ng 
secured by securities in stocks or bonds held in a bank in Minnesota. Is that Min- 
nesota bank earning income in Florida because its borrower has now retired to 
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nprUWi It ^DHuu'x. m^ii \ui, r-i^r whfthfr or not that is coTercd and U ■ggmi to 
OM? Xh'0H0' thiuKA Mhoiilfj (#<• 'Ifar oii«- wa> or anottwr, tlify sbouldn*t be left op to 
Utijcation If It |y/«4fiMj «■«» ti«- avoide«l. 

I niATitioriMj thfr r9rif»n of tiif Kt-fltral K^-w-in^ IV>ard. If you look at tbe pa<ei 
3:^-^ ihf >'«!«J«ral lU'MTv*' B<«anl diM-uHM^ thiH iwfue of interstate tranaactioBi 
\fr\*4iy and fh«-rj at iia«ci-M 510 5-U a I'rr^fHHH/ir llellemteio of New York UniTenity 
rxta^U; a yitj fittf-nHivf Mtudy and n*|i<irt on the «|u<vtioD of tajutloo of intentate 
trannactionM. I uricfr <^ch of you Ui r««d it If you can. to read tboae two atctlow 
which will iciv«- you a rral f«;«l for the prohlcuih involved in nexus and the appor- 
tionnjwjt ppihlcuH. I hehitar*;, following your Attorney CkneraU to try and answer 
any of thf<w fjuf-Mtionn \(h> fatfTK^'rifally. A lot of tfa«-He> gucwtiona, as I saj, hare not 
hc!#!n d«*fid«-d in the <-aM! of Imukinfc ^M;<'auHe lianking has been exempt from all 
tbi-w prohlernH, hut I am sh Murcf aH J anj here that over the next fire (5) yeara^ if 
nothing iM don<' aUiut it. there will lie doxenH ttf c-aHeit in tlie Supreme Court. And 
in the pnK*ehH of taking all thene <-aKeH to the Supreme Court there will be driajs 
In Jendinfc and dej;iy.s in borrowing apimllInK exjienseH for leical fees if nothing 
else, and JumI plain r-on fusion in the banking KyNtem, interruptions to tbe flow of 
money and iiorrowerM who ^-an't kH what they need. 

I noMr-ec] at the iK^ttom of itay^tt r»2\ on«; particular comment of Professor Hdler- 
Mtein ; he Haid, "The fluid and <'hanKinK course uf judicial decision in tbe Com- 
Mifr^Mj riaiiJM* anw newlH to U' re<-o;fnized, particularly in view of the fact that 
four". I think actually it was three "of the nine JustlceK dissented in tbe North- 
weHtem HtrK'kham Valvf-K caw*, and that there has t>een a significant change in 
tl»4t (!ourt.'H [MTH^Hinel slnrre 1J*59." 

Tlie f'oncluHion I draw from that, is that nolKxly knows what the new Supreme 
(vourt is K'linfc to <\tt with th<rK<' issucK, and rjuite frankly it seems to me far better 
for florlda and eviTy <ither state to try and nnich a result which will get the 
business done that we want to f^et done, without doing is the hard way by the 
lawsuit pn>cfws. 

Yttw asked ni«* to r-oinment If I r'f»uld on the question of apportionment. I find 
I niiide H niisfiike in my sfatenient. I ttiouKht that you used the 5(^25-25 foi^ 
niula only for bnnkhiK institutions. I understand that applies to all institutions in 
F'lorlda. That a^ain hrhiKs up a problem, lM*cause as I road Mr. Ingram's chapter 
In bis book, this formula was adopted bwause of Florida's role as a consumer 
state, Wlien I heard (Vimptroller Dickinson siM»akInK it sounded to me as if Flor- 
ida mljcbt slilft from that |>osltion before very long. It seems to me that if you 
adopt a rule bj»<'aus<» PMorlda is a consumer state, it is going to make it pretty 
hard for New Yr»rk and Florida to agnn* on a formula. Tliis is one of the reasons 
tbiit leads me to recommend as strongly as I can that this l>e done by an organi- 
zjitlon like tbe Advisr>ry Commission on Intergovernmental Relations, some group 
that can arrive at »omc» reasonable workable formula and not have to do it by 
conllb'ting legislation which will stop loans going back and forth. 

My lmpn»ssion of tbe process of government is that it is the process of accom- 
UKMlntlon of different wishes you want one thing and I want another — if we 
can*l agree we will liave real trouble, but If wo can agree on something which 
will work, tbe reaching of tbe workable solution is the thing that counts and not 
tlie precise nature of what the formula may be. As I say, we asked for comments 
from our task force and we got them from almost all of the members, their initial 
reactions to tills request fr)r comments at tbe hearing here today. I am sure that 
I would be getting more c(m) ments after these task force people have had more 
chance to look at this, and I would like very much if I might, Mr. Chairman, to 
have an opportunity to supply additional informaticm. But it seems to me tiiat 
Uie one big iwdnt that we can make without any more research than we have 
done is to say, "please do this in a w^ay which w^ould create them." Again, let us 
thank you very much for the privilege of coming down here and taking part in 
this Important hearing. We hoiM» we have been able to be of some use and if we 
can be of any further assistance, please let us know. 



National Tax Asrociatton, Kansas City, Missouri. September, 1971 — ^Revibw 
ANo Appraikai. of Fi«:nERAL Reserve System Board of Governors* Recom- 
mendations Concerning Commercial Banks 

(By Matthew Ilalo. General Counsel, American Bankers Association) 

The linking Industry, like Mr. Justice Holmes, is quite aware that taxes are 
the price we i>ay for civilization. They are willing to pay this price, but they want 
to 1h» treated fairly. 
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The banking industry, like other industries, can eventually adjust itself to a 
wide variety of tax structures by adjusting charges, expenses, and profits, but the 
process of changing from one tax structure to another can be very difficult indeed 
and can involve all kinds of problems for bankers and for their customers. 

Over the century since the original enactment of the provision which became 
Section 5219, and particularly over the thirty-five years since the last substan- 
tial amendment to the provision in 1926, the banking industry became accus- 
tomed to the tax structures which were created by the various states within the 
framework of Section 5219 and th^r own constitutional provisions. One of the 
most significant aspects of these tax structures was that in almost every case 
the taxing authorities and the banking industry had made arrangements one way 
or another so that banks paid a fair share of taxes, as compared with other in- 
dustries, so that there was equality between national banks and the state banks. 

This reasonable balance between bank and nonbank taxes and this approxima- 
tion to equality between state and national banks were placed under a strain in 
the last ten or fifteen years by the growth of several new types of state taxes — 
sales and use taxes, documentary stamp taxes, taxes on equipment and other 
tangible personal property, and motor vehicle taxes. National banks could not be 
required to pay these taxes, though in many states they did. However, in some 
other states, state banks were not given relief from these taxes, so inequality 
resulted. As states became more and more under pressure to raise money, and as 
these taxes, pa rtlcularly sales taxes, became more and more important in states' 
tax structures, the pressure to make some changes became great. 

The matter was brought to a head by national banks in Massachusetts and 
New York which brought suits to preserve their exemption from sales taxes 
which these states were trying to collect. The Massachusetts and New York 
Courts, in what were thought to be nov^ and important decisions, held that 
national banks were no longer Federal instrumentalities and since the exemption 
provided by Section 5219 depended upon this status, the exemption no longer 
existed and the national banks must pay these taxes. The Supreme Court, how- 
ever, reversed the Massachusetts and New York cases, saying simply that as 
long as the Congress had not authorized the imposition of sales taxes on national 
banks, the states could not impose such taxes. A similar ruling was handed 
down with respect to a Florida documentary stamp tax early in 1969 which made 
things even worse. The decisions coming at a time of tight money, high interest 
rates, and all too often unbalanced state budgets, gave the impetus necessary to 
bring about legislation. 

The House Banking and Currency Committee, after an informal hearing in 
Executive Session, reported out a bill which simply provided that national banks 
must pay the same taxes as state banks. This bill was passed by the House over 
the strenuous objection of Congressman Garry Brown of Michigan, who ques- 
tioned the necessity or desirability of opening up the whole question of taxing 
interstate banking business and proposed an amendment which would let the 
home states of national banks impose the specific new taxes which were in fact 
sought by the states — sales and use taxes, documentary stamp taxes, taxes on 
equipment and other tangible personal property, and motor vehicle taxes. 

The Senate revised the bill so as to provide a two-stage arrangement — an 
interim amendment lasting to January 1, 1972, and a so-called permanent amend- 
ment beginning on that date. Under the interim arrangement, the existing provi- 
sions of Section 5219 would be preserved and certain additional taxes could be 
levied by home states and foreign states under a new paragraph 5. Under the 
permanent amendment Section 5219 would be completely rewritten, effective 
January 1, 1972. After that date a national bank*s home state could impose on 
it any non-discriminatory taxes imposed on a state bank, while foreign states 
could impose on national banks the same sales and use taxes, documentary stamp 
taxes, taxes on tangible personal property, and motor vehicle taxes. The Senate 
added to the bill a provision for a study by the Federal Reserve Board on the 
probable effects of the intangible personal property taxes imposed by the home 
state and the taxation of interstate business generally. 

The differences between the two bills were resolved by a conference committee 
which followed the Senate's arrangement for Interim and permanent amend- 
ments. The interim home state provision was changed by eliminating taxes on 
intangible personal property. 'Hie permanent amendment was changed by adopt- 
ing the House language simply providing that for purposes of tax laws, a national 
bank shall be treated as a state bank. The Senate's savings provision was con- 
tinued and also the Senate's provision for a report by the Federal Reserve Board, 
to be submitted by January 1, 1971, although in both cases the provisions were 
somewhat changed. 

20-100 O - 78 - 2 
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Eiveryone was aware that the procedure was backward. The permanent 
amendment was to become effective January 1, 1972, and the Federal Reserve 
Board was directed to make a study and submit it by January 1, 1971, to deter- 
mine whether the permanent law, already enacted, was good or bad. The state- 
ment of the managers on the part of the House pointed out that Congress would 
have a full session to study the report and to take any necessary remedial action. 
The statement also said, and Chairman Patman told the House that: 

'*The conferees from both Houses agreed that their respective committees 
would give swift and serious consideration to the findings and recommendations of 
the Federal Reserve Board." 

The bill was signed into law on Christmas Eve, 1969, and the interim period 
began. Unfortunately, for various good and sufficient reasons, the Federal Reserve 
Board was unable to begin the study for several months. However, once it was 
started a very careful and thorough job was done. Because of the delay, the 
Board was not able to submit its report until May of 1971, more than four months 
late, and even then the many valuable backup studies were not in final shai^e. 
Consequently, the staff report and Board recommendations were issued by the 
Senate Committee on Banking, Housing and Urban Development as a committee 
print. The backup documents have not yet been made available in printed form. 

Because of this delay, and also because of the press of other business, the 
Senate and House Committees were not able to give the swift and serious con- 
sideration to this report which Chairman Patman promised. In the light of other 
legislative issues before Congress, it seems clear that the issues in the report 
cannot be dealt with by January 1, 1972. Consequently, resolutions have been 
introduced in the House and Senate postponing the end of the interim period so 
as to give time for a review of the Board's report. 

I have said the report was a careful and thorough one. I am sure that everyone 
who has studied the report, and even more, those who have had an opportunity 
to look at any of the backup papers, will agree that the report is based on a great 
deal of information that has never been available before, and that this new 
information has been carefully and thoroughly analyzed. The Board made five 
specific recommendations: 

1. Continue without time limit the present denial of authority for states and 
their subdivisions to tax intangible personal property owned by national banks 
and extension of that denial to intangible personal property owned by state banks 
and other depository institutions. 

2. Limit the circumstances in which national banks, state banks, and other 
depository institutions may be subject to income taxes on gross receipts, capital 
stock, or other "doing business" taxes in foreign states. 

3. Prohibit discriminatory taxation of out-of-state depository institutions. 

4. Amend the Federal public debt statutes to permit states to impose direct net 
income taxes on income from Federal Government obligations. 

5. Establish a nationwide rule that coins and paper money are to be con- 
sidered intangible personal property for state and local tax purposes. 

Parenthetically, I should like to comment that in my judgment both coins and 
paper money are intangible personal property. I would define tangible personal 
property as items where the thing or things which make the property valuable 
can be touched. This would include land, buildings, furniture, equipment, and 
things of that sort. I would define intangible personal property as property 
where the thing that makes it valuable cannot be touched. This would include 
stocks, bonds, notes and other securities, contractual obligations, and choses in 
action. I can, of course, touch the paper on which a thousand dollar bond is 
printed, or the paper on which a one hundred share certificate of telephone stock 
is printed. But it is not the paper, or even the engraving, I feel, that gives the 
stocks or bonds their value. It is the words that are printed on them. The same 
is true of both paper money and U.S. coins. I can feel the beautifully engraved 
paper which is a new one dollar or five dollar bill. I can feel a shiny new penny 
or a nickel five-cent piece, or a cupro nickel dime or quarter or fifty-cent piece. 
But it is not the paper in the currency or the metal in the coins which gives 
them their value. It is Section 392 of Title 31 of the United States Code which 
makes all coins and currencies of the United States legal tender for all debts, 
public and private, public charges, taxes, and dues. When the United States issued 
gold coins and possibly even silver dollars, one could argue that it was the gold 
or silver that gave the coins their value. And once, of course, we can recall that 
there were silver dollars behind silver certificates and gold ^behind- Federal 
Reserve Notes. But now both paper money and metal money are valuable only 
because they are legal tender under 31 U.S.C. 392. 
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It seems to me clear that when Congress wrote into P.L. 91-156 ''tangible 
personal property (not including cash or currency)/' in Section 1 and Section 3, 
they were doing this only to make it abundantly clear and obvious that tangible 
personal property did not include either cash or currency, not to change the 
legal interpretation which would otherwise have been given. 

In its report the Board expressed serious concern that if many states should 
impose taxes on the intangible personal property of national or state banks, this 
might seriously prejudice the existence of depository institutions and might 
encourage bypassing such depositories, by giving an incentive to depositors to 
make direct loans themselves. The Board was seriously concerned as to the 
implications of such taxes both with respect to the future of depositories and 
with respect to United States Monetary functions. 

The Board was also concerned by the possibility of double taxation of the 
income of multi-state banks. In addition, they were concerned that either by 
reason of double taxation or discriminatory taxation of interstate banking 
business the flow of funds between states and between regions might be prej- 
udiced, to the detriment of the economic development and the economic health 
of the country. 

These concerns of the Federal Reserve Board and its recommendations are 
obviously very difficult problems to resolve. The Ck>ngress has not been able to 
resolve the problem of interstate taxation of nonbanking business, though it has 
wrestled with this problem for some ten years. There is very little reason to 
believe that it will be easier or will take less time to resolve the problem of 
interstate allocation of income in the field of banking. 

Banking has most of the problems of other industries and in addition has the 
very complicated problem of the dual banking system. So we have fifty state 
Constitutions, fifty state tax laws, fifty state banking codes, and the National 
Bank Act and the Federal tax laws. The problems of small community banks 
are very different from those of the giant national and international banks. The 
problems of holding companies, particularly interstate holding companies, are 
very different from those of unit banks, particularly those doing business in 
only one community. The problems of the major correspondent banks are different 
from those of their country correspondents. 

Arriving at a reasonable and acceptable solution to these problems will require 
a vast amount of time and effort and a degree of cooperation and working to- 
gether which has not so far been very apparent. 

It may well be that the present interim arrangement — which at least eliminates 
concern as to the possible ill effects of taxation of intangible personal property 
and concern as to possible impediments to interstate flow of funds — may be as 
good a solution as will ever be reached. 

In considering this problem and in trying to reach a satisfactory and acceptable 
solution, we must not forget that the United States needs and must have a na- 
tional banking system. This does not necessarily mean a single Bank of the 
United States, nor does it mean a system consisting of only national banks. The 
dual banking system that we now have is integrated into an effective national 
banking system. 

It was the need for a national banking system, and the complete breakdown 
of the state banking system during the 1860's, which made it necessary to enact 
the National Bank Act, and to create the National Bank system. It was the 
need for a national banking system which caused the enactment of the Federal 
Reserve Act and the Federal Deposit Insurance Act. The further development 
of the check clearing system, the MICR numbers and current developments along 
the line of automated payments mechanisms are all part of the process and all 
arise out of the same needs of industry, commerce, the Government, and the public. 

Any tax arrangement that seriously hampers or interferes with this overriding 
national interest cannot last. 

Senator McIntyke. Thank you. I have a few questions for you, Mr. 
Hale. 

It appears that your statement relies largely on the experience in 
Florida, yet it is my understandin/gj that Florida is not currently tax- 
ing out-oi-State financial depositories. 

What experience have we had with other States that would support 
your claim for the need for Federal legislation in this area? 
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And agaiHf the two big problems tbej saw wms tbe aaestioii of intanglbleB and 
the qoestion of interestate transactions. 

As you have heard also, we had a hearing last year on one Mil that the ABA 
prepaied and asked Senator Bennett to introduce — which he was polite enoni^ 
to do for us ; and another bill which the House Banking & Currency Committee 
staff drafted, both of which were designed to carry out the Board's recom- 
mendations. We did have hearings. Your Chairman came up and testified, and 
the ABA testified. I am sorry to say a lot of relatively unrelated provisions 
were inserted into the bill when it was presented to the Committees and 
there was really no discussion of the merits of the biU. The C<Higress ended in 
December and this so-called '^permanent amendment'* took effect this January. 

Again Senator Bomett has been kind enoui^ to introduce a bill for us, called 
' S. 297, which also goes into these problems of intangibles and interstate trans- 
actions. Again we had hearings at ^^di your Chairman appeared and the 
ABA appeared on the OHKMEdte side. The Committee has not yet taken any action, 
but that hearing was on the 28th of February, so they have not had much 
chance to decide whether to report a Mil or not. And of course we don't know 
whether or not they will report a bilL 

In any ev^it the law now is that you may impose any tax whidi you wish cm 
banks as long as you treat national banks the same as state banks. And that* s a 
good provision, we have always been in favor of that. But it does leave open this 
question of intangibles about which Doctor Quenther has spoken to you. I dont 
think I need to go into the intangible question at any length, other than to say 
that the ABA fcOly agrees with the Federal Reserve Board, which took the 
position that they saw problems in it— especially the danger of disintermedia- 
tion — driving money out of depositories into other more profitable forms of 
investment We feel qoite strongly about the problem of disintermediation. 
We have seen 19fi6 and the problems that small businesses, home builders and 
home buyers have had getting credit, getting m<Hiey. While disintermedlaticm 
is a long and teohnical sounding word, the small business who has to go out 
of business because he can't get credit doesn't think it's a tedtinical term. 
The man who wants to buy a house and can't get a mortgage doesn't think it's 
a technical term. It is the end of his business or the end of his hope of buying a 
home. I don't want to go into this issue at length but I wicOi you would consider 
it carefully. 

I want to spend my time primarily on the question of taxing transactions 
of out-ofHState depositories. And here let me say that the bill that is now 
pending in Congress and our interest in the matter is not limited to national 
banks, it is not limited to commercial banks, it covers all depositories, commer- 
cial banks, savings banks and savings and loan associations, as the Federal 
Reserve Board recommended. Those are the three kinds of depositories where 
disintermediation caused concern to Congress and the Federal Reserve Board; 
those are the three depositories which collect money from the public and channel 
it into useful places, especially to small businesses, individuals, home buyers, 
and home builders. There are two general types of issues here. The first question 
is what you heard descrit)ed as the question of business situs or nexus, t^e 
question when a state has constitutional authorty to tax the transaction. Obvi- 
ously if one of you goes up to Georgia and buys something in Geoigia, the 
State of Florida has very little control over ttmt transacti<Hi. This involves 
the whole issue of the right of a state, the authority of a state to tax a trans- 
action between two out-of-state businesses or an out-of-state i)erson and a 
home-state person. The second question is, assuming you have found a iawaMe 
transaction in a state, how much of it can the state tax, how much of it can 
the other state tax? Or will both states tax it fully? There are many probl^ns. 
Over since 1804 depositories have not gotten into these problems mudi ; Section 
5219 saved them from it National banks and state banks too — ^Imve been saved 
from these problems. To a considerable extent state laws have made allow- 
ance for the national bank exemption and also make allowance for other state 
transactions by out-of-state savings banks and savings and loans. Fortunately 
for conmiercial banks, and to a considerable extent for other depositories, the 
restrictions imposed by Section 5219 have freed them from the litigation and 
legislation which have burdened railroads, airlines and the mail order houses, 
though the history of Section 5219 has by no means been free from litigation. 
I am afraid, as the Attorney General indicated, this may be an issue which is 
going to work its way up to the Supreme Court in one hundred and fifty cases. 
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r c turua, a nnifomi wjwitm of awditiiis was probaMj Bove teportaat ttaii the 
method of aUocadon. Am Umg as the bank pajs only taxes <m one famidied percent 
of the loan, it doesn't make a great deal of diffefence wfaeckcr it iiajs it to Florida, 
New YoriL, Oklaboma, Illinois, or any oCber state. If it has to pay sMve than one 
hundred percent that's something else again, hot tt iai't the amoont that th^r 
were so worried aboot as it was the possibility of this chaos in the way of tax 
r et oms and tax procednrea. 

In looking orer your sutvte I notice the proviskm which pnts a eeiling on the 
amount of tax or tlie amoont nfi incoae yon conat to w ai d s yonr tax base; de- 
signed to prevent a doable tax by taxing more than amt hnndred pneent of the 
income from a loan. Section 22ai5 prorides that if more than one handled 
percent of tlie income from a loan is indnded in tlie basis in two or more states 
there will be a refnnd. I don't know how diUkrolt it woold be to nmke the show- 
ing, bat if you did make the showing yoo woold get some i^rotection. Bat there 
are nineteen or twenty states which hare bank share taxes, and aboot six of those 
hare no income tax at alL Now tlie share tax represents exactly the same thing 
as the income tax. It may be bigger in any case and it may be smaller, hot aboot 
twenty states hare share taxes, thirty have income taxes of roughly the same 
amounts, and they represent taxes on the proprietor's share of the p roceeds of 
the business in either case. But if you hare a share tax nothing is indnded in the 
income. So that it seems to me in those share tax sUtes yoo hare a real problem 
to make sure you don*t tax the income here and also at die bank's domicile. 

I took an example of a New York bank lending ten million dollars ($10,000^000) 
to a Florida business firm which used the money to build a new plant. Interest 
on the loan might come to seven hundred thousand dollars ($700JOOO) a year. 
At the present time New York State includes this seven hundred thousand 
dollars ($700,000) in the New York bank's inc<Mne and imposes an income 
tax on it A fairly substantial income tax. So that seven hun- 
dred thousand dollars ($700,000) not only is subject to federal tax 
but also to a New York State Income Tax. I expect Florida imposes 
sales taxes on all of the things that went into the building. Probably the 
builder paid an income tax in Florida. Ortainly. Florida is going to collect a real 
property tax out of the building when it is done. And the badness which is going 
to be carried on in Florida and the resulting employment will all provide taxes 
for Florida, but you do have a problem about this seven hundred thousand dol- 
lars ($700,000) of income. 

I take it, under your arrangement, Florida would plan to tax that seven hun- 
dred thousand dc^lars ($700,000) on the five percent corporate tax on the proper 
allocation of the figure. But will New York take off the tax which Florida is go- 
ing to impose? As far as I know the New York law says a bank must indite 
that seven hundred thousand dollars ($700,000) in its tax return. And there is 
nothing in New York law wliidi says that if Florida taxes that seven hundred 
thousand dollars ($700,000) or half of it or any part of it, the New York bank 
will get any break on its New Yortc State Income tax. I don't know about these 
New York savings banks I have heard mentioned, but if that is what is happen- 
ing to them it seems to me they have every reason to take a second look at loans 
in any state which puts a tax on them which New York gives them no credit for. 

This is the reason — this is part of the reason why it Is important that the prob- 
lem of taxation of interstate transactions he handled in a coordinated systematic 
method. As I say, in the non-financial field people have beoi working on this 
for ten or twenty or fifty years without much success. We have not had the 
problem in the field of banking because under section 5219 the home state has 
lieen taxing it all. Hiat may not be a very good form of allocation but at least 
it means all bank income is taxed somewhere. And for all I know New York's 
tax rates are higher than Florida rates, so that a bank might be glad to switch, 
but in any event, one way or another, all banks are taxed as fully as thdr home 
state wants them to be. If Florida is goiner to be permitted to tax all or part of 
that j»even hnndred thousand dollars ($700,000) interest, then New York has to 
give the bank making the loan an appropriate break on its income tax return. 

It seems to us that the only way — well, there are two ways to solve this — 
one with a multistate compact; as I understand it Florida did belong to the 
mnltistate tax compact for some years but has recently got out of it, I don't 
know lust why, but apparently something was not very satisfactory. It is pos- 
Hlble for the fifty states, in addition to the District of Ck>lumbia, to get together 
and agree on the question of nexus — ^when the borrowing state have any claim — 
and agree on the apportionment and agree on all the forms, and the procedures. 
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Florida? It doeen't seem too clear whether or not that is covered and it seems to 
me those things should he clear one way or another, they shouldn't be left up to 
litigation if it possibly can be avoided. 

I mentioned the report of the Federal Reserve Board. If you look at the pages 
32-^ the Federal Reserve Board discusses this issue of interstate transactions 
briefly and then at pages 616-541 a Professor Hellerstein of New York University 
made a very extensive study and report on the question of taxation of interstate 
transactions. I urge each of you to read it if you can, to read those two sections 
which will give you a real feel for the problems involved in nexus and the appor- 
tionment problems. I hesitate, following your Attorney General, to try and answer 
any of these questions too categorically. A lot of these questions, as I say, have not 
been decided in the case of banking because banking has been exempt from all 
these problems, but I am as sure as I am here that over the next five (5) years, if 
nothing is done about it, there will be dozens of cases in the Supreme Court. Ajid 
in the process of taking all these cases to the Supreme Ck>urt there will be delays 
in lending and delays in borrowing — appalling expenses for legal fees if nothing 
else, and just plain confusion in the banking system, interruptions to the flow of 
money and borrowers who can't get what they need. 

I noticed at the bottom of page 521 one particular comment of Professor Heller- 
stein ; he said, "The fluid and changing course of judicial decision in the Ck>m- 
merce Clause area needs to be recognized, particularly in view of the fact that 
four", I think actually it was three — "of the nine Justices dissented in the North- 
westem-Stockham Valves case, and that there has been a signiflcant change in 
the Court's personnel since 1959." 

The conclusion I draw from that, is that nobody knows what the new Supreme 
Court is going to do with these issues, and quite frankly it seems to me far better 
for Florida and every other state to try and reach a result which will get the 
business done that we want to get done, without doing is the hard way by the 
lawsuit process. 

You asked me to comment if I could on the question of apportionment. I flnd 
I made a mistake in my statement, I thought that you used the 50-25-25 for- 
mula only for banking institutions, I understand that applies to all institutions in 
Florida. That again brings up a problem, because as I read Mr. Ingram's chapter 
in his book, this formula was adopted because of Florida's role as a consumer 
state. When I heard Comptroller Dickinson speaking it sounded to me as if Flor- 
ida might shift from that position before very long. It seems to me that if you 
adopt a rule because Florida is a consumer state, it is going to make it pretty 
hard for New York and Florida to agree on a formula. This is one of the reasons 
that leads me to recommend as strongly as I can that this be done by an organi- 
zation like the Advisory Commission on Intergovernmental Relations, some group 
that can arrive at some reasonable workable formula and not have to do it by 
conflicting legislation which will stop loans going back and forth. 

My impression of the process of government is that it is the process of accom- 
modation of different wishes — you want one thing and I want another — ^if we 
can't agree we will have real trouble, but if we can agree on something which 
will work, the reaching of the workable solution is the thing that counts and not 
the precise nature of what the formula may be. As I say, we asked for comments 
from our task force and we got them from almost all of the members, their initial 
reactions to this request for comments at the hearing here today. I am sure that 
I would be getting more comments after these task force people have had more 
chance to look at this, and I would like very much if I might, Mr. Chairman, to 
have an opportunity to supply additional information. But it seems to me that 
the one big point that we can make without any more research than we have 
done is to say, "please do this in a way which would create them." Again, let us 
thank you very much for the privilege of coming down here and taking part in 
this important hearing. We hope we have been able to be of some use and if we 
can be of any further assistance, please let us know. 



National Tax Association, Kansas City, Missouri, September, 1971— Review 
AND Appraisal of Federal Reserve System Board of Governors' Recom- 
mendations Concerning Commercial Banks 

(By Matthew Hale, General Counsel, American Bankers Association) 

The banking industry, like Mr^ustice Holmes, is quite aware that taxes are 
the price we pay for civilization. They are willing to pay this price, but they want 
to be treated fairly. 
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Mr. Hale. Well, I mentioned this District of Columbia case where 
no tax was collected, but at least a lawsuit was started in an effort to 
collect. 

Frankly, Senator, if I were an elected State tax collector, I would 
be very hesitant to allow very much time to go by if a statute was on 
the books authorizing me to mipose a tax on out-of-state depositories. 
I would think the political pressure on any tax collector of that sort 
would be impossible to resist, and as I understand it there are (}uite a 
few States with statutes which on their face authorize collection of 
taxes on out-of-state depositories. 

I think it's unfair to a tax collector — ^and unrealistic — to expect him 
to sit around and not collect taxes which his own statute permits him 
to do. He can wait a little bit. He can wait maybe a year. He can wait 
while he finds out whether Congress intends to live up to its commit- 
ments. But eventually I think he's goin^ to have to collect them. 

Senator McIntyre. There's a suggestion that credit is just another 
commodity and that the issue of taxation of out-of-state financial 
depositories should be considered in the con'^ext of taxation of out-of- 
state businesses of all kinds. 

Is credit unique. Mr. Hale, and should we be considering this ques- 
tion apart from tne more general question of interstate taxation of 
mercantile businesses? 

Mr. Hale. When I was on the committee staff I, read a book called 
"Monetary Decisions of the Supreme Court," by (Jerald Dunne. It's a 
fascinating little volume on the decisions of the Supreme Court on 
the money problem. I urge the committee and the staff to read it. There 
is no question that the Supreme Court considers the money power 
imigue. 

Yes, I think, money and credit are different. I think the very exist- 
ence of this committee, set up to create the Federal Reserve System, 
demonstrates that money and credit are different. One of the principal 
functions of the Congress is to coin money and establish the value 
thereof. Most of the money that Congress has created, has coined, is 
in the form of bank deposits. Mi is I think about three- fourths bank 
deposits. The differences between Mi and M2 and Mi and Ms consist 
entirely of bank deposits. I say "bank" in the broad sense, meaning 
depositories of all kinds. 

You, the Congress, have used the banking system, the depository 
system, to create most of the Nation's money. Most of the money the 
(government collects from tax and loan accounts, most of the money 
that business transactions involve, most of the money that consumers 
use, is in the form of bank deposits. I think that's quite different from 
ordinary industrial business, ordinary commercial business. Cer- 
tainly Congress has always treated money and credit as something 
separate and distinct. 

Part of the background here is the fact that for over 100 years Con- 
gress has said, "LS us treat taxation of financial institutions differ- 
ently from taxation of other institutions." S. 1900 really is not a new 
bill. Basically, what S. 1900 does is to reestablish the situation on 
taxation of out-of-State depositories the same way it was from 1864 to 
a few years ago. So I don't think you should look upon S. 1900 as 
a radical new change in the tax situation or in the situation with 
respect to taxes on financial institutions, but simply as a reinstate- 
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ment of a policy established in 1864 with a gap of a year or so. That's 
the only difference I think. 

Senator McIntyrb. Well, as you say, the bill is an effort to provide 
uniform treatment of taxation of out-of-State financial institutions, 
but this bill also imposes fairly stringent limitations on the ability of 
a given State to tax its own depository institutions. 

Now, Mr. Hale, is this in any way a violation of that principle so 
important of states' rights ? 

Mr.^ Hale. No. I do not think so. In the first place, I do not think 
this bill imposes any substantial restrictions on the home state taxa- 
tion of its own home State depositories. As I see it, the only thing it 
does is to apportion a small piece of that income or that business 
revenue from business which arises from out'Of-State transactions. 
But as far as the business that 13,000 out of the 14,000 banks in the 
country are doing, I don't think this bill would affect the home State 
at all. It would leave them exactly where they are and have been for 
100 years. And, again, as I said before, I do think in the field of money 
and credit the Federal interest is superior to the State interest, and 
Congress has already said so in many, many ways. I think this par- 
ticular situation is an example of the need to continue an arrangement 
which has worked very well indeed, and where very little need has 
been shown to change it. 

Senator McIxtyre. Mr. Hale, on behalf of the Banking Committee, 
I appreciate very much your taking the time to come in and lead off 
these hearings. Your counsel is always good and we appreciate it and 
are grateful for it. Thank you very much, Mr. Hale. 

Mr. Hale. Thank you very much. Senator. 

Senator McIntyre. We call as our next witness a panel consisting 
of Mr. R. James Alerding, member, American Bankers Association 
Taxation Committee, and vice president and assistant comptroller. 
National Bank and Trust Company, Indianapolis, Ind. ; Mr. C. James 
Judson, m^nber, American Bankers Association Taxation Committee, 
and member, firm of Davis, Wright, Todd, Riese, and Jones, Seattle, 
Wash., and legal counsel, Washington Bankers Association; Mr. 
William Prather, general counsel, U.S. League of Savings Associa- 
tions; Mr. John Krout, chairman. Federal Legislation Committee, 
National Association of Mutual Savings Banks, and chairman of the 
board, €termantown Savings Bank, Bala-Cynwyd, Pa. ; accompanied 
by P. James Riordan, general counsel. National Association of Mutual 
livings Banks. 

Gentl^nen, we welcome you here this morning and await your testi- 
mony. As usual we have four statements here. You go ahead and testify 
in the order I called you and I hope you will be able to abbreviate some 
parts of your statements. 

Mr. Aler " 



8TATEMEHT OF B. JAHES AIERDINO, HEHBEB, AHEBICAH BANE- 
ESS ASSOCIATIOH TAXATION COMMITTEE, AND VICE PBESIDlSNT 
AND ASSISTANT COMPTBOLLEB, NATIONAL BANE AND TBUST 
CO., INDIANAPOLIS, IND. 

Mr. Alerding. Mr. Chairman, my name is R. James Alderding. I am 
vice president and assistant comptroller of the American Fletcher Na- 
tional Bank in Indianapolis, Ind. I am a member of the Taxation 
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Committee of the American Bankers Association, and I am accom- 
panied bv C. James Judson, Esq., a member of the firm of Davis, 
Wright, Todd, Riese & Jones, in Seattle, Wash., and the counsel to 
the Washington Bankers Association. 

Mr. Chairman, on behalf of the American Bankers Association, I 
first wish to thank you for introducing S. 1900 and for holding these 
hearings. 

As of today, the only Federal legislation relating to the taxation of 
depositories requires that the States accord the same tax treatment to 
federally chartered banks and savings and loan associations that is 
accorded State-chartered banks and mutual or thrift institutions. 

The moratorium on the authority of the States to impose "doing 
business" taxes on the activities of out-of-State depositories provided 
in Public Law 93-100, as extended by Public Law 94-222, expired over 
1 year ago on September 12, 1976. 

Since the expiration of the most recent moratorium, few States have 
acted to tax out-of-State depositories. In most instances, this restraint 
has rested upon the anticipation that Congress would temporarily rein- 
state the moratorium and/or enact some type of legislation which 
would have made their collection efforts premature or unnecessary. 
However, at this time, approximated 30 States have existing legisla- 
tion or regulations that could be used to tax out-of-State depositories. 

If Congress further delays action, a number of States will soon begin 
to exercise their taxing authority. Other States will enact legislation or 
adopt regulations to similarly extend their taxing power. Therefore, 
it is imperative that Congress act at this time before the States incur 
administration and collection expenses and before there are any 
changes in State revenues which will increase the impact of any Fed- 
eral legislation. The failure of Congress to act promptly will produce 
disequilibrium among the States and massive complexities for the 
depository industries. 

In 1969, when Congress enacted Public Law 91-156, amending sec- 
tion 5219 of the revised statutes, which removed the limitation on the 
power of the States to impose doinq: business taxes on out-of-State 
depositories. Congress realized that it may well be exposing financial 
depositories to even greater controversv and disagreements than has 
characterized the taxation of general business corporations. As a re- 
sult. Public Law 91-156 directed the Board of Governors of the Fed- 
eral Reserve Svstem to determine the probable impact on the banking 
system and other economic effects of this chansre in existing law. The 
Board also was asked to recommend what additional Federal legisla- 
tion, if any, may be needed to balance the promotion of the economic 
efficiency of the financial intermediaries system with the achievement 
of effectiveness and local autonomy in meeting the fiscal needs of the 
States and their political subdivisions. 

In the 700-pafi:e Federal Reserve Board report to Congre«5S, com- 
pleted in 1971, the Board concluded that additional Federal leirisla- 
tion was needed before the permanent amendment to section 5219 be- 
came effective, stating : 

If that provision is allowed to go into effect without revision, the changed tax 
status of banks may open the way few state and local tax measures that could 
impair the abiUty of the banking system and possibly the entire structure of 
financial intermediaries to contribute to the efficient allocation of the nation's 



Digitized by 



Google 



19 

credit resources. Although the precise nature and magnitude of these imports 
are not predictable, the prospect is that they will be sufficiently detrimental to 
economic efficiency to warrant Congressional action (in 1971) to continue limited 
statutory restraints upon the taxing authorities of the states and their political 
subdivisions as to national banks and to apply corresponding restraints for other 
depository institutions. 

The Federal Eeserve Board went on to specifically recommend the 
enactment of Federal legislation that would limit the circumstances 
in which depository institutions may be subject to State or local 
doing business taxes and to prescribe uniform rules for such taxation. 

In its report the Board considered that the overriding con^ssional 
legislative objective should be to avoid creation of tax impediments to 
the continued free flow of credit across State lines and uneconomic 
changes in the procedures that now govern the overwhelming bulk 
of interstate lendii^ by depository institutions. 

Based upon the midings of the Federal Reserve Board, Congress in 
1973 enacted Public Law 93-100 which, in addition to imposing a 
second moratorium, directed the Advisory Commission on Intergov- 
ernmental Relations to make a study and report on all pertinent 
matters relating to the application of State doing business taxes on 
out-of -State depositories. This report was to include recommendations 
for legislation on "the matter of the proper allocation, apportionment 
or othdT division of tax bases and such other matters relating to the 
question of multi-state taxation" of depositories as the Commission 
^ould determine to be pertinent. 

In 1976, the Advisory Commission on Intergovernmental Relations 
in its 1,000-page report recommended that Congress enact legislation 
which would deny authority to any State or local government to 
impose on an out-of-State depository a doing business tax unless the 
business activities or transactions within the State were based upon a 
substantial physical presence. Furthermore, the ACIR specifically 
recommended that the Federal legislation should deny taxing author- 
ity merely based upon activities to enforce a lien or otherwise protect 
a security interest in case of a default on a loan. 

In adopting this policy recommendation for negative guidelines for 
jurisdiction to tax, the Commission cited as a precedent Public Law 
86-272, which is the only Federal statute outside the depository area 
which sets limits on State taxation of interstate commerce. However, 
the Commission proposed that Federal legislation in the field of 
depository taxation "should establish a higher and more specific 
threshold for State assertion of jurisdiction to tax." 

The Commission also recommended that Congress should declare 
a policy regulating interstate division of the taxable base of any 
depository subject to a doing business tax outside the home-office 
State. A corollary recommendation was that congressional legislation 
diould provide a tax credit to limit aggregate pajonents to the home- 
office State when a depository is taxable in other States. 

It is interesting to note that Senator Lugar from my home State 
of Indiana and a member of the Senate Committee on Banking, Hous- 
ing and Urban Affairs, was Vice Chairman on the Advisory Commis- 
sion on Intergovernmental Relations at the time of its deliberations on 
this subject. At that time he supported the need for Federal guidelines, 
and he supports that need now. 



Digitized by 



Google 



20 

In summary, Congress has asked whether Federal legislation was 
needed if depositories were exposed to interstate taxation. In response, 
Congress has received two len^hy and detailed studies which clearly 
indicate that such legislation is needed in order to insure an efficient 
financial intermediary system and the maintenance of a free flow of 
credit in depository services. 

These two studies recommended the enactment of Federal legisla- 
tion providing a specific jurisdictional standard and limitations on 
the division oi the tax base of depositories which may be taxable in 
other States. 

Under existing law, banks, savings and loan associations and mutual 
savings banks pay a substantial and fair share of taxes to the State 
in which their principal office is located. In the absence of any need 
for division of base rules, these institutions pay tax on 100 percent of 
their income or other tax base. Most depositories would favor the con- 
tinuation of a domiciliary system of taxation whereby there is full 
certainty of the tax consequences of their transactions and credit is 
free to flow across State lines without tax considerations. However, 
recognizing that Congress may decide that States have equitable claims 
to tax out-of-State depositories, the Nation's depositories join in urg- 
ing the adoption of Federal legislation which will provide fair and 
equitable rules that define what activities of depositories support these 
claims and determine the share of the depository tax base attributable 
to nondomiciliary States. 

While, in the absence of such Federal legislation, the States will 
strive to enact fair and equitable rules governing the taxation of out- 
of-State depositories, it should be recognized that we are not talking 
about one set of rules, but rather of 51 sets as well as the innumerable 
rules that may be adopted by the Nation's political subdivisions. 

Accordingly, the initial concern of the financial depositories is the 
tremendous uncertainties that will result from their exposure to this 
vast array of different State and local tax rules. Therefore, the deposi- 
tories seek Federal legislation which will tend to minimze the uncer- 
tanties and remove controversy and litigation that will ensue if Con- 
gress fails to act. 

Any system of interstate taxation will impose greater compliance 
and administrative costs on depositories as they will be required to 
maintain multi-State records and file returns in multiple jurisdictions, 
both State and local. Therefore, we seek uniform rules that will reduce 
the administrative and recordkeeping costs of interstate taxation. 

Interstate taxation will inevitably shift the taxes paid by individual 
depositories from their home States to other States. It may also sub- 
stantially increase the taxes paid by many institutions. It can Be ex- 
pected that the respective States will adopt rules that will maximize 
their own revenues. So-called market States with few institutions 
likely to be taxed in other States will adopt rules that would increase 
the taxes that they may derive from out-of-State institutions by, for 
example, taxing the interest on loans according to the location of the 
borrower. Money center States which anticipate minimal revenue gain 
from out-of-State institutions would probably adopt rules that would 
minimize the loss of revenue base derived from their own domiciliary 
institutions by, for example, adopting: rules which would assign in- 
terest to the office of the depository which made the loan. Therefore, 
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the application of these inconsistent State rules will result in individ- 
ual depositories paying tax on more than 100 percent of their tax oase. 
Moreover, if the money center States, which already tend to heavily 
tax their domiciliary depositories, do lose substantial revenue, they 
are likely to raise rates or impose new taxes on depository institutions. 
This political tug of war among the various States will inevitably 
result in an inequitable imposition of tax burden on depositories. 
Therefore, depositories seek Federal legislation to prevent overtaxa- 
tion and to balance the interests of both market and money center 
States. 

Some observers point to the absence of specific Federal legislation 
for nondepositories. In the first place, I would note that depositories 
are different from other businesses. While not only being the most 
highly regulated industry, depositories are forbidden by Federal and 
State law from establishing a full-scale business presence in other 
States. Nondepository businesses are not subject to such a major con- 
straint. Depositories are unique in that they alone receive deposits 
and that they serve as financial intermediaries allocating those de- 
posits to meet the credit needs of the Nation. I think these points were 
brought out well by Mr. Hale in his previous testimony. Depositories 
deal with credit which is a highly mobile intangible and is far different 
from the goods and services provided by manufacturing and mercan- 
tile corporations. Therefore, distinct considerations apply both as to 
the operations of depositories and their role in the economy. 

The States themselves have recognized that the existing division of 
base rules have limited application to depositories, and that separate 
and distinct rules are appropriate. For instance, the Uniform Division 
of Income for Tax Purposes Act specifically is inapplicable to finan- 
cial organizations. Therefore, for many States to exercise their au- 
thority to tax out-of-State depositories, it will be necessary for them 
to adopt new rules or tailor existing ones. It is within this framework 
that we urge the enactment of Federal guidelines which will produce 
the necessary uniformity but will have a minimal impact on existing 
State policies and revenues. 

Historically, there have been over 100 years of Federal involvement 
in the issue of the State taxation of depositories. Therefore, we have 
a clear precedent for Federal legislation on this issue. Moreover, the 
needs for specific Federal legislation is not limited to depositories. In 
addition to P.L. 86-272, Federal legislation providing division of base 
and other rules to regularize the taxation of nondepositories has been 
introduced in every session of Congress since 1964. 

It has been suggested by some observers that if uniformity is neces- 
sary it could be provided by the concerted action of States thereby 
obviating the need for any Federal legislation. The views of the States 
expressed before this subcommittee will clearly indicate that concerted 
action is improbable. Further proof lies in the fact that the States 
have been unable to date to develop widely accepted uniform rules for 
taxing mercantile and manufacturing corporations. Thus, the intro- 
duction, as we mentioned, every year since 1964 of legislation concern- 
ing that subject. 

For these reasons, we have arrived at the inescapable conclusion 
that if we are to avoid the controversy and confusion that has charac- 
terized the taxation of nondepositories, and to maintain the efficiency 
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of the depository system and the free flow of credit, Congress niust 
enact legislation providing specific jurisdiction and appropriate 
sidelines. We also urge that until the legislative process is completed, 
the moratorium on the interstate taxation on depositories be reinstated 
for a reasonable period and be made retroactive to September 12, 1976. 

Thank vou, Mr. Chairman, for allowing me to testify this morning. 

[Complete statement follows :] 



Digitized by 



Google 



23 



TESTIMONY OF R. JAMES ALEROING 
O^ BEHALF OF THE AMEBCAN BANKERS ASSOCIATION 
BEFORE THE 
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS 
OF THE 
SENATE BANKING COMMITTEE ' 
ON THE 
INTERSTATE TAXATION OF FINANCIAL DEPOSITORIES 
November 22, 1977 



Mr. Chairman, my name is R. Jeunes Alerdlng. I am Vice 
President and Assistant' Comptroller of .th'e American Fletcher 
National BanJc in Indianapolis, Indiana. 1 am a. member o£ the 
Taxation Committee of the Americam Bankers Association and I am 
accompanied by C. James Judson, Esq., a member of the firm of 
Davis, Wright, Todd, Riese & Jones, in Seattle, Washington, and • 
the Counsel to the Washington Bauikers Associatio;i . 

Once again this Subcommittee is addressing the complex 
and controversial issue of the interstate taxation of financial 
depositories. Currently, the only operative Federal legisla- 
tion relating to the taxation of the depositories is 12 U.S.C. 548 
and 12 U.S.C. 1464(h) which require that the states accord the 
same tAx treatment to national banks and Federal savings and loan 
associations that is accorded state-chartered bemks and mutual 
or thrift institutions. The moratorium on the authority of the 
states to impose "doing business" taxes on the activities of 
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out-of -State depositories provided in P.L. 93-100 (es extended 
by P.L. 94-222) expired over one year ago on September 12, 1976. 

Since the expiration of the nost recent noratorlum, few 
states have acted to tax out-of-state depositories. In most 
instances, this restraint has rested upon the anticipation that 
Congress would temporarily reinstate the moratorium and/or enact 
some type of legislation which would have made their collection 
efforts premature or unnecessary. However, at this time, approx- 
imately 30 states have existing legislation or regulations that 
could be used to tax out-of-state depositories. 

If Congress further delays action, a number of states will 
soon begin to exercise their taxing authority. Other states will 
enact legislation or adopt regulations *to similarly extend their 
taixing power. Therefore it is in^erative that Congress act at 
this time before the states incur administration and collection 
expenses and before there are any changes in state revenues which will 
increase the impact of any Federal legislation. The failure of 
Congress to act promptly will produce disequilibrium among the 
states and massive complexities for 'the depository industries. 

In 1969 when Congress enacted P.L. 91-156, amending 
Section 5219 of the Revised Statutes, which removed the limitation 
on the power of the states to impose doing business taxes on 
.out-of-state depositories. Congress realized that it may well be 
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exposing financial depositories to even greater controversy and 
disagreements than has characterized the taxation of general 
business corporations. As a result, P.L. 91-156 directed the 
Board of Governors of the Federal Reserve System to determine 
the probable impact on the banking system and other economic 
effects of this change in existing law. The Board also was asked 
to recommend what additibnal Federal legislation, if any, may 
be needed to balance the promotion of the economic efficiency of 
the financial intermediaries system with the achievement of effect- 
iveness and local autonomy in meeting the fiscal needs of the 
states and their political subdivisions. 

In the 700-page Federal Reserve Board Report to Congress, 
completed in 1971, the Board concluded that additional Federal 
legislation was needed before the permanent amendment to Section 
5219 became effective, stating: 

If that provision is allowed to go into 
effect without revision, the changed tax status 
of banks may open the way for state and local 
tax measures that could impair the ability of 
the banking system and possibly the entire 
structure of financial intermediaries to con- 
tribute to the efficient allocation of the 
Nation's credit resources. Although the precise 
nature and magnitude of these imports are not 
predictable, the prospect is that they will be 
sufficiently detrimental to economic efficiency 
to warrant Congressional action [in 1971] to 
continue limited statutory restraints upon the 
taxing authorities of the states and their 
political subdivisions as to national banks and 
to apply corresponding restraints for other 
depository institutions. 
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Thtt Paderal Raservs Board %#«nt on to specifically raccwwi ml 
the enactaent of Paderal lagislation that %fouId limit the cir- 
cumstances in irhich depository institutions may be subject to 
state or local doing business taxes and to prescribe uniform 
rules for such taxation. 

In its report the Board considered that the overriding 
Congressional legislation objective should be to avoid creation 
of tax ia^ediments to the continued free flow of credit across 
state lines and uneconosuc changes in the procedures that now 
govern the overwhelming bulk of interstate lending by depository 
institutions. 

Based upon the findings of the Federal Reserve Board, 
Congress in 1973 enacted Public Law 93-100 whicl^ in addition to 
imposing a second moratorium, directed the Advisory Comoission 
on Intergovernmental Relations (ACIR) to make a study and report 
on all pertinent matters relating to the application of state 
doing business teuces on out-of-state depositories. This report 
was to include recommendations for legislation on "the matter of 
the proper allocation,* apportionment or other division of tax 
bases and such other matters relating to the question of multi- 
state taxation" of depositories as the Commission should determine 
to be pertinent. 

In 1976, the Advisory Commission on Intergovernmental Rela- 
tions in its 1000-page report reconmended that Congress enact 
legislation which would deny authority to any state or local 
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government to impose on an out-of-state depository a doing 
business tax unless the business activities or tramsactions 
within the state was based upon a substamtial physical presence. 
Furthermore, the ACIR specifically recommended that the Federal 
legislation should deny taxing authority merely based upon acti- 
vities to enforce a lien or otherwise protect a security interest 
in case of a default on a loan. 

In adopting this policy recommendation for negative guide- 
lines for jurisdiction to tax, the Commission cited as a precedent 
Public Law 86-272, which is the only Federal statute outside 
the depository area which sets limits on state taxation of inter- 
state commerce. However, the Commission proposed that Federal 
legislation in the field of depository taxation "should estaiblish 
a higher and more specific threshhold for state assertion of 
jurisdiction to tax." 



The Commission also recommended that Congress should declare 
a policy regulating interstate division of the taxable base of 
amy depository subject to a doing business tax outside the home- 
office state. A corolleury recommendation was that Congressional 
legislation should provide a tax credit to limit aggregate 
payments to the home-office state when a depository is taxable in 
other states. 
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In «iiiMiiY, it is cl««r that Congress has conslderad itself 
iapelled to dstarmins whsthsr Psdsral legislation was needed to 
establish positive and uniform rules for interstate taxation 
of depositor Lee. Congress has received two lengthy and detailed 
studies which clearly indicate that such legislation is needed 
in order to insure an efficient financial intermediary system 
and the maintenance of the free flow of credit and depository ser- 
vices. These two studies recommended the enactment of Federal 
legislation providing a specific jurisdictional standard and 
limitations on the division of the tax base of depositories which 
may be taxable in other states. 

Onder existing law, banks, savings & loan associations 
and mutual savings banks pay a substantial and fair share of taxes 
to the state in which their principal office is located. In the 
at^eence of any need for division of base rules, these institutions 
psy tax on 100% of their income or other tax base. Most deposi- 
t^ortes i#ot»ld favor the continuation of a domiciliary system of 
texattoo whereby there is full certainty of the tax consequences 
ot tiselr mii^actions and credit is free to flow across state 
lioes without tax considerations. However, recognizing that 
Congress may decide that states have equitable claims to tax 
out-of'State depositories, the nation's depositories join in 
urging the adoption of Federal legislation which will provide 
fair and equitable rules that define what activities of depositories 
support these claims and determine the share of the depository tax 
base attributable to nondomiciliary states. 
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While, in the absence of such Federal legislation, the 
states will strive to enact fair and equitable rules governing 
the taxation of out.-of -state depositories, it should be recognized 
that we are not talking about one set of rules, but rather of 51 
sets as well as the innumerable rules that may be adopted by 
the nation's political stibdivisions. 

Accordingly, the initial concern of the financial deposi- 
tories is the tremendous uncertainties that will result from 
their exposure to this vast array of different state and local 
tax rules. Therefore the depositories seek Federal legislation 
which will tend to minimize the uncertainties amd remove con- 
troversy and litigation that will ensue if Congress fails to 
act. 

Any system of interstate taxation will iiQpose greater com- 
pliance and administrative costs on depositories as they will be 
required to maintain multi-state records and file returns in 
multiple jurisdictions,, both state and local. Therefore, we 
seek uniform rules that will reduce the administrative and record- 
keeping costs of interstate taxation. 

Interstate taxation will inevitably shift the taxes paid 
by individual depositories from their home states to other states. 
It may also substantially increase the taxes paid by many insti- 
tutions. It can be expected that the respective states will 
adopt rules that will maximize their own revenues. So-called 
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"■arlMt" 8tat«8 with few institutions liksiy to bo taxod in otbor 
ststos will adopt rolos tlist would incroas« tbo taxos tbst tboy 
■sy dorivo tram out-of-8tato institutions by, for oxaaplo, taxing 
tho intorost on ;Losns according to tha location of tha bo rr q wr , 
Monay eantar statas which anticipata winiaal ravanoa gain txom 
out-of-stata institutions would probably adopt rulas that would 
minimiza tha loss of ravanua basa ^arivad from thair own doadcili- 
ary institutions by, for axaapla, adopting rulas %rfaich would assign 
intarest to tha offica of tha dapository which mada tha loan. 
Thar af era, tha application of thasa inconsistant stata 
rules will rasult in individual dapositories paying tax on mora 
than 100% of thair tax basa. Noraovar, if tha money center states, 
which already tend to heavily tax their domiciliary depositories, 
do lose substantial rairanua, thay are likely to raise rataa or 
iflVose new taxes on depository institutions. Tha full burden of 
such increased taxes will fall upon that state's institutions 
which conduct priaarily local business and are unable to benefit 
through assignaant of incooM to states with lo«fer rates. 
Therefore, depositories seek to balance the interests of both 
■arkat and aonay canter states. 

8oBW observers point to the absence of specific 
Federal legislation for non-depositories. In the first place, 
Z would note that dapositories are different from other businessaa. 
Ifhile not only being tha most highly regulated industry, deposi- 
tories are forbidden by Federal and state law from establishing 
a full-<scale business presence in other states. Non-depository 
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businesses are not subject to such a major constraint. Deposi- 
tories are unique in that they alone receive deposits and that 
they serve as finamcial intermediaries allocating those deposits 
to meet the credit needs of the nation. Depositories deal with 
credit which is a highly mobile intangible and is far different 
from the goods and services provided by manufacturing and mer- 
cantile corporations. Therefore, distinct considerations apply 
both as to the operations of depositories and th^ir role in the 
economy. 

The states themselves have recognized that the existing 
division of base rules have limited application to depositories, 
and that separate and distinct rules are appropriate. For in- 
'stance,' the Uniform Division of Income for Tax Purposes Act 
specifically is inapplicable to financial orgamizations . There- 
fore/ for many states to exercise their authority to tax out-of- 
state depositories, it will be necessary for them to adopt new 
rules or tailor existing one& 

It is within this framework that we urge the enact- 
ment of Federal guidelines which will produce the necessary 
uniformity but will have a minimal is^act on existing state poli- 
cies and revenues. 

Historically, there have been over 100 years of Federal 
involvement in the issue of the state taxation of depositories. 
Therefore we have a clear precedent for Federal legislation on 
this issue. Moreover, the need for specific Federal legislation 
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is not llAit«d to depositories. Zn addition to P.L, 86-272, 
Federal legislation providing division of base and other rules 
to regularize the taxation of non-depositories has been intro- 
duced in every session of Congress since 1964. 

It has been suggested by sosie observers that if uniformity 
is necessary it could be provided by the concerted action of 
states thereby obviating the need for any Federal legislation. 
The states have no experience in taxing out-of-state depositories. 
The views expressed before this Subconaittee indicate that their 
interests are irreconcilable and that concerted action is inpos- 
sible. Further proof lies in the fact that the states have been 
unable to date to develop widely accepted uniform rules for taxing 
mercantile and manufacturing corporations. 

For these reasons, we have arrived at the inescapable con- 
clusion that if we are to avoid the controversy and confusion 
that has characterized the taxation of non-depositories, and to 
maintain the efficiency of the depository system and the free 
flow of credit. Congress must enact legislation providing 
specific jurisdiction and approprioratory guidelines. We also 
urgs that until the legislative process is completed, the morator- 
ium on the Interstate taxation on depositories be reinstated for 
a reasonable period and be made retroactive to September 12, 1976. 
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Senator McIntyre. Mr. Jiidson. 

STATEMENT OF C. JAMES JUDSOH, MEMBEB, AMESICAH BANKEBS 
ASSOCIATIOH TAXATION COMMITTEE, AND MEMBEB, FIBM OF 
DAVIS, WBiaHT, TODD, BIESE ft JONES, SEATTLE, WASH., AND 
LEGAL COTTNSEL, WASHINGTON BANEXBS ASSOCIATION 

Mr. JuDSON. Thank you, Mr. Chairman. 

My name is Jim Judfson. I'm a lawyer from Seattle, Wash. I am legal 
coimsel to the Washington Bankers Association and a member of the 
American Bankers As^iation Taxation Committee, I was a member 
of the task force which after 2^^ years of study developed the specific 
legislative recommendations that were contained in S. 8368, the Ameri- 
can Bankers Association's bill on the interstate taxation of depositories 
which was introduced last session of Congress by Senator Sparkman. 

S. 3368 represented the reconciliation of a diversity of views — g^- 
^raphic interests and operational considerations — ^within the banUng. 
mdustry. 

[Complete statement follows :] 
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TESTDfONY OF C. JAMBS JUDSON 
ON BEHALF OF THE AMERICAN BANKERS ASSOCIATION 
BEFORE THE 
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS 
OF THE 
SENATE BANKING COMMITTEE 
ON THE 
INTERSTATE TAXATION OF FINANCIAL DEPOSITORIES 
Novwnb«r 22, 1977 



Mr. Chairman, ay naaa is C. Jaaas Judson. I an a 
member of the law firm of Davis, Wright, Todd, Riese & Jones, 
Seattle, Washington. I am legal counsel to the Washington 
Bankers Association. I am also a member of the American 
Bankers Asaociation's Taxation Committee. 

Mr. Chairman, on behalf of the ABA I %#ant to thank you 
for introducing S.1900 and for scheduling these hearings. 

Following the passage of P.L. 93-100, the American 
Bankers Association in November, 1973 established a Task Force 
on State Taxation to study the interstate taxation issue, to 
determine the views of its members and to participate in the 
Bank Tax Study of the ACIR. The ABA Task Force was composed 
of banking representatives from 20 states in order to broadly 
reflect the views and opinions of banks in market states and 
regional and national money center states; banks in states which 
impose different types of doing business taxes on depositories; 
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banks of different sizes and corporate structures and banks 
in states with different laws governing bank holding com- 
panies, branching, etc. 

After 2 1/2 years of study, the ABA developed the spe- 
cific legislative recommendations that were contained in S.3368, 
introduced in the 2nd Session of the 94th Congress by Senator 
Sparkmzm (by request). S. 3368 represented the 
reconciliation of a diversity of views, geographic interests 
and operational considerations within the banking industry. 

In December of 1976, in response to the request of the 
Chairman of this Subcommittee, the ABA and the United States 
League of Savings Associations began .discussions to attempt 
to reconcile the provisions of S.3368 with the legislative 
proposals of the U.S. League outlined in their testimony before 
this Subcommittee in Hay 1976. These discussions over a six- 
month period resulted in the drafting of the Interstate 
Taxation of Depositories Act of 1977, which was introduced by 
Senator Mclntyre (by request) as S.1900. Before introduction, 
this bill was submitted to representatives of the National 
Association of Mutual Savings Bainks and the National Savings 
and Loan League which joined in endorsing its provisions. 

While this bill was drafted by the depository industry 
in an attempt to simplify the task of Congress by esteiblishing 
a broad consensus and naurrowing the areas of possible disagree- 
ment among the affected depositories, it should not be viewed solely 
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as a depository industry bill. Thm ABA staff aad assb^rs 
of its Task Porca diractly solicitad thm views of a nuaber of 
state tax ^•"- who had expressed interest in this 

issue. In addition, several state Bankers Associations and 
their nuBbmr bankers net with their respective state tax 
administrators to detemine their specific concerns. The 
input from the state tax administrators vas considered during 
the drafting of this bill and their concerns were reflected 
throughout its structure by minimizing the changes required 
in existing state lav and in drafting specific rules such as 
the provision for full accountability. 

Before ttiming to S.19b0, it would be helpful to examine 
several exan^les to demonstrate the problems that would be 
faced by financial institutions in the absence of uniform Federal 
statutory rules. The State of Florida has adopted a 
jurisdictional regulation which holds that the "earning or 
receiving of interest from loans secured by real property 
located in this state, irrespective of place of receipt" would 
be construed as conducting business %fithin the state. The 
State of Oregon has ruled that an out-of-state depository would 
be taxable if through its agent it enters the state for the 
purpose of making loans and engaging in activities incidental 
to the making, collection and protection of such loans. If 
the loan were originated and serviced by an Oregon independent 
contractor, the depository would not be deemed to be doing 
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business. However, a regulation provides that an out-of-state 
depository will be considered to be doing business for fran- 
chise tax purposes if it acquires title to any real property 
secured by a loan due to foreclosures. 

On the other hand, the State of California by statute 
provides that an out-of-state depository shall not be considered 
to be doing business for purposes of its tax laws by reason 
of the making of an appraisal or physical inspection by an 
employee located outside of the State, or by reason of the 
acquisition of title to real or personal property covered by 
a mortgage or security interest by foreclosure and the reten- 
tion of title thereto pending orderly sale or other disposi- 
tion thereof. These examples indicate the wide range of depository 

activities which may serve to establish taxable nexus in different 
states. The problems of any depository in becoming familiar with such 
diverse jurisdictional rules, on a state-by state basis , would be 
staggering • 

smile few states have adopted division of base rules for 
depository institutions, similar diversity exists in. this 
arear« The State of Wisconsin by regulation has adopted a. 
two-factor apportionment formula for financial institutions, 
composed of payroll and gross receipts , similar- to that, pro- 
vided under S.1900. Gross receipts: are assigned thereby to 
the State if the transaction prodxicing the income was principally 
negotiated in the. state. The State of Oregon has adopted^ a 
three-factor f omnia consisting of payroll, tangible property 
and gross receipts which applies to depositories. Interest 
income is assigned under the receipts factor to the State if 
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tbm r«al property on which tbm loan Lm madm is locafd tbmr%* 
OthAT iatATttst is assigiMd to tho office Mklng tbo loaa. 

Cnd«r tho guidoUjMs adopted by tho CaliforxUa rrancht— 
Tax Board* pnrsoant to tha OaifocB Oiviaioa of ZaooBO for Sax 
Porpoaaa Act, tha property factor of the thrva-f actor foreola 
is c o ag os ed of tangible and intangible property (incloding 
coin and currency) • Interest iscooe for purposes of the 
receipts factor and loans for purposes of the property factor 
are assigned to the office of the depository at which the 
custOBser applied for the loan, "except where the loan is 
recognized by appropriate banking regulatory authority as being 
made from and as an asset of an office in another state.* 
Needless to say, it would be in the interest of a state for 
its regulatory authority to assign siKh ont-of-stdte loans to 
an office within the state. Separate rules are provided for 
merchant discount and credit card receivables. 

The Stats of Florida has a three*factor foraula of pmf^ 
toll, tangible property and receipts. Interest from loans 
ssoured by real property are assigned to the state *s rooeipte 
faotor. Interest fro« unsecured loans (apparestly iaelodiag 
interest paid by non-riorida borrowers) if aade from an offioo 
in tha staMf irrespeotive of place of receipt, or if raoelvod 
by offloes in ^e a»a%e are also attribatad to the state. 

These e«a«9lea indioate that the range of the divlsloa of tax 
base rules are *« varied as the sunber of states etopting 
«uoh rules. MMfSMvaf « ^raugh %hm rmaultiag issl ji— n of the 
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receipts fron a given loan to more than one state and different 
weights accorded the receipts factor, over 100% of the income 
of the depository will be assigned to the various states. In 
this example, ne are not dealing with hypothetical problems ; 
rather, we are indicating the diversity and the inequity which 
will arise under existing laws due to the lack of Federal 
guidelines. 

If we tvurn to the rules and practice governing the filing 
of combined tax reports, we find the same situation. California, 
under its unitary concept, mandates consolidation of all affili- 
ates of a banking corporation. In Wisconsin, there is no 
provision for the filing of combined reports, except where 
required by the Department of Revenue, if 'in its opinion they • 
are necessary to determine taxahle income or to counteract 
attempts to divert taxable income. In Florida a consolidated 
return may be elected as to affiliated corporations, but only 
if the parent corporation is subject to the Florida Income Tax 
Code. Again, the diversity in rules is clearly demonstrated, 
as is the possibility of over-apportionment through non- 
uniform combination. 

In the face of this diversity emd confusion, it is likely 
that many depositories will curtail their loans across state 
lines or refrain from acquiring out-of-state mortgages. Some 
institutions may restructure their lending practices to avoid 
state jvurisdiction idiich may ia^tair the efficiency of the bank- 
ing system. Those depositories which cannot avoid exposure 
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will mxpTimDcm substantial coaplianc* and adainistrativ* costs. Ttmne 
costs and highar taxas arising frosi inconsistant roles will ba 
reflectad in incraasad chargas to thair custoBars. Ttaarafora, 
sarious iapacts on tha flow of cradit and tha aconosy sMy arisa. 

In contrast, S.1900 raspmids to tha Gongraasional 
concern for unifors and equitable aatbods of state taaation 
of depositories set forth in P.L. 93-100. Its basic legisla- 
tive format is similar to that of the other bills dealing with 
the interstate taxation of non-financial businesses that have 
been introduced before Congress. Where appropriate, S.1900 
adopts the same language and provides the same treatment accorded 
under those bills. Of course necessary changes have been made 
to deal with the specific problems and operations of the deposi- 
tory industry. I tiould like to briefly summarise tha provisions 
of S.1900 and discuss how they achieve the goals of equity and 
fairness . 

Title I of S.1900 provides a jurisdictional standard 
under which any state or political s\ibdivision may tax a 
depository if it maintains a business location within that state 
or subdivision. A business location is defined in Title IZZ of 
the bill as: 

(1) an office location; 

(2) the regular presence of employees; 

(3) the leasing of taxable personal property to others; 
or (4) the o%mership and use of an electronic funds 
transfer facility. 
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The first three elenents of this jurisdictional standard 
basically accord with the elements of the jurisdictional 
recommendations of the ACIR. The rule on electronic funds 
transfer, «rtiich was omitted in S.3368, follows the recommenda- 
tion from the Federal Reserve Board set forth by Vice Chairman 
Stephen S. Gardner in his letter of June 11, 1976. Similar 
to P.L. 86-272, the bill specifically would exempt the solici- 
tations of the loans which are approved outside of the state, 
amd activities of independent contractors. Further, by pro- 
viding rules exempting such incidental activities as the 
inspection of property, conducting appraisals, the filing and 
enforcing security interests. Title I establishes specific 
rules which should avoid the type of controversies .currently 
engendered by P.L. 86-272. Therefore, jurisdiction is estab- 
lished in the case of clear and substantial activities within 
the state* without imposing .barriers to interstate credit 
flows. 

Title II contains the optional maxlmnm uniform apportion- 
ment formula. This formula merely serves to establish a ceil- 
ing as to the amount of the applicable tax base of a depository 
%^iich may be taxed by a state «diich has jurisdiction to tax 
such a depository. This approach allows the states to adopt 
or continue to apply their own apportionment formulas or other 
division of tax base rules which providing depositories 
protection from taxation of more than 100% of their state tax 
base. If states elect to maximize their apportionment by 
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depositories and to reflect their own ecorwic policy witlUji the 
breed limits of its guidelines. It ellovs the stetes to tax 
those out-of-stete institutions which heve e clear presence 
within the state and assigns a fair aeasure of incoas or other 
tax base. 

It eliminates trade barriers by providing the type of 
certainty and uniformity stressed by the Federal ammmrv Board. 
Under the guidelines provided, a financial depository may 
determine whether or not to est^d3lish a taxable presence within 
another state; and, when it chooses to do so, a depository will 
be able to determine the tax burden that will flow from such 
presence. By providing protection for minor or insignificant 
activities, loans can continue to flow across state lines 
without tax con*i4eratiGr.3, and probable inefficient restructur- 
ing of lending practices will be avoided. 

S.1900 meets the three concerns of depositories. It 
provides uniform r\iles as to jurisdiction which will serve to 
resolve uncertainty. By providing reasonable jurisdictional 
rules, depositories will not have high compliance costs in cases 
where the tax revenue involved will be minimal. By providing a 
maximum apportionment formula, 8.1900 will tend to promote 
uniformity which will serve to reduce recordkeeping burdens. 
It prevents over 100% apportionment of a depository tax base 
and provides equitable redistribution of the depository's tax 
burdens among the states. 

Therefore, we urge the adoption of the Interstate Taxation 
of Depositories Act of 1977, S.1900. 
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Senator MgIntyre. Oentlemen, the next two witnesses I'm going to 
liold to a 5-minute summary. We have about a dozen questions we want 
bo ask. We want to get your frank and honest opinion on these. WeVe 
got another panel after this. So just sum up in 5 minutes. We're going 
to have it all in the record, and it will be much better and a lot more 
interesting for me to ask question. 

STATEMEHT OF WILLIAM P&ATHEB, OEIEEAL OOTTHSEL, 1T.S. 
LEAGUE OF 8ATDI0S ASSOCIATIOHS 

Mr. Prather. Thank you, Mr. Chairman. 

My name is William Prather of Chicago, 111. I am general counsel 
of the United States League of Savings Associations. I appear today 
on behalf of the league and its 4,400 member savings and loan associa- 
tions, and also on behalf of the nearly 60 State savings and loan 
leagues, to present their common views on S. 1900, a bill to provide 
a fair, equitable, and practical apportionment formula for the State 
taxation of activities of financial institutions having a substantial busi- 
ness presence in more than one State. We suggest that with respect 
to this bill time is of the essence — for, the 3-year moratorium on 
State taxation of out-of-State financial institutions has been allowed 
to expire. Multistate and double taxation threaten, and the new appor- 
tionment formula is desperately needed — and soon — ^if complete chaos 
and the drying up of interstate flow of funds is to be avoided. 

Mr. Chairman, we appreciate your introduction of S. 1900 at the 
request of the United States League, the American Bankers Associa- 
tion, and the National Association of Mutual Savings Banks. Our 
nationwide organizations have worked for 3i/^ years to develop this 
legislative recommendation. 

We believe that S. 1900 provides an apportionment formula which 
is: 

(1) The correct formula; 

(2) One that is fair to the various States, political subdivisions 
thereof , and their taxing authorities ; 

(3) One that is fair to the types of financial depositories that do a 
substantial business in more than one State ; 

(4) One that considers the bookkeeping, doing business, and super- 
visory burdens of those manv depositories which, while conducting 
some business in the modem world of nationwide commerce, do oper- 
ate basically only in their home State ; 

(6) Provides a formula that allows for the full taxation of all of a 
depository's tAx base ; 

(6) Provides a formula which insures that that tax base shall be 
taxed only once — ^no matter how many States are involved ; 

(7) Preserves autonomy to the several States and complete flex- 
ibility in the method of taxation of depositories by each State, with 
no forced choice of their tax patterns ; 

(8) Anticipates future problems and developments, makes equita- 
ble provisions for them, and thus will not become obsolete ovemisrht: 

(9) One which prohibits nondomiciliary States from imposing 
greater tax rates upon out-of-State depositories doing business there 
than upon their local depositories of the same type; 
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(10) One that is practical, workable, and — while not simple — is not 
unduly complicated; 

(11) Is one, importantly, upon which the banking business and the 
savings and loan business can — and do — agree; and finally, 

(12) Is one that prevents a disastrous halt to the interstate flow of 
funds of all types, particularly funds available for home acquisition 
and construction. 

I looked up the fibres on the secondary mortgage market just before 
appearing here, and it's a $50 billion figure. ^ we are talking about 
a bill that is an extremely important bill. It will settle the fate of 
interstate taxation for almost 20,000 financial institutions with an 
aggre^te before-tax net income of almost $14 billion at the end of 
1976. The sum of their assets was nearly $1.5 trillion. Final enactment 
of this bill will assure that this vital secondary mortgage market will 
continue. 

Now we have filed a general description of the bill, as have the other 
participants here. I won't go into that except to mention just a couple 
of items of significance. 

The definition of business location includes the four nexus points 
listed by the other gentlemen, but it also lists a number of exclusionary 
activities which by themselves would not subject a depository to the 
tax jurisdiction of a nondomiciliary State. 

For example, acquisition of loans or participation in the secondary 
market and specified collection and salvage activities with respect 
thereto would not create a tax nexus in a State. This specific enumera- 
tion of exclusionary activities which by themselves would not create 
tax nexus is desired to make it absolutely clear that those common 
depository activities described will not be interpreted incorrectly by 
any tribunal or taxing authority as coming within tihe four criteria 
which do bring an association or bank into a State. 

Mr. Chairman, we believe this is an important bill. It's a timely 
bill, and we urge the Congress enact it in the form it was introduced. 

[Complete statement follows:] 
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STATEMENT OF WILLIAM PRATHER 
ONS. 1900 

BEFORE TIE SUBODMMITTEE ON HNANQAL INSTITUTIONS 
OF TOE 
SENATE COMMITTEE ON BANKING. HOUSING AND URBAN AFFAIRS 

NOVEMBER 22. 1977 

MR. CHAIRMAN: 

My name Ib William Pracher of Chicago, Illinois. 1 am General 
Counsel of the United States League of Savings Associations? 1 appear today 
on behalf of the League and its 4,400 member savings and loan associations, 
and also on behalf of the nearly 50 State Savings and Loan Leagues, to present 
cheir common views on S. 1900, a bill to provide a fair, equitable and 
practical apportionment formula for the state taxation of activities of financial 
inscitucions having a 8tA)6tancial business presence in more than one State. 
We suggest that with respect to this bill time is of the essence -- fbi; the 
three-year moratorium on state taxation of out-of-state financial institutions 



•The United States League of Savings Associations (formerly the United 
States Savings and Loan League) has a membership of 4,400 savings 
and loan associations, representing over 98% of the assets of the savings 
and loan business. League membership includes all types of associations 
-- Federal and state -chartered, insured and uninsured, stock and mutual. 
The principal officers are: Stuart Davis, President, Beverly Hills, 
California; Joseph Benedict, Vice President, Worcester, Massachusetts; 
Lloyd Bowles, Legislative Chairman, Dallas, Texas; Norman Strunk, Executive 
Vice President, Chicago, Illinois; Arthur Edgeworth, Director-Washington 
Operations; and Glen Troop, Legislative Director. The General Counsel 
is William Prather. Lei^e headquarters are at 111 E. Wacker Drive, 
Chicago, Illinois 60601; and the Washington Office is located at 1709 New York 
Avenue, N.W., Washington. D.C. 20006; Telephone: (202) 785-9150. 
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has been allowed to expire. Multi-state and double taxation threaten and 
the new apportionment, formula is desperately needed --and soon -If 
complete chaos and the drying up of interstate flow of funds is to be 
avoided. 

Mr. Chairman,. we appreciate your introduction of S. 1900 at the 
request of die United States League, the American Bankers Association, and 
the National Association of Mutual Savings Banks. Our nationwide organizations 
have worked for three and one-half years to develop this legislative recommendation. 
We believe ttiat S. 1900'provides an apportionme tt formula which is: 

(1) ttie correct formula; 

(2) one ttiat is fair to ttie varfous States, 
political subdivisions thereof, and ttieir taxing authorities; 

(3) one that is fair to ttie types of financial depositories that 
do a substantial business in more tlian one State; 

(4) one tiiat considers the bookkeeping, doing business and 
supervisory burdens of those many depositories which, 
while conducting some business in the modem world of 
nationwide commerce, do operate basically only in tlieir 
home State; 

(5) provides a formula tliat allows for the full taxation of all of 
a depository's tax base; 

(6) provides a formula which ensures tliat that tax base shall be 
taxed only once --no matter how many States are involved; 

(7) preserves autonomy to the several States and complete 
flexibility in the method of taxation of d^)ositories by 
each State, with no forced choice of tlieir tax patterns; 

(8) anticipates future problems and developments, makes equitable 
provisions for them, and thus will not become obsolete overnight; 

(9) one which prohibits non-domiciliary States from imposing greater 
tax rates upon out-of-state depositories doing business there 
than upon their local depositories of tlie same type; 
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(10| one ffau is pruaScal, wyttatAe. aad — ^iQe ocx simple — 
is not UDdul>' rmrripbcacQ; 

(U) is one, imponandiy, ifKn vmcti, zhe banking iusiness ami dx 
•avtagi and lass twai i rss can — an! ito ** agree; and filaally. 

(U) is one diat pie » ems a dUsastrMS faak xd tbe inierstaK ftam 
of funds 3f all types — paracularK. funds availai>le for bacse 
acnuiajflap and cauvti'ucclsD. 

Our f u ud am e ut al gb)ecd'»e in 5. 1900 is t3 en a dep3Sit3r>- asoe 3n 
its total tax base, and t9 atyjiUju ifais duc fiirly ani^ng tbose Sutes where 
portions of its tax Isase exist. We si±f?:tt that the S. 1900 farmula is s-ycrvt, 
fair CO businfs and gg fe iaiu eig. ob^ectfre. and abore all, prardcAl and 
easy to adminiscer and enforce. 

The bill and its cmoept are based upsn full kn9wledge and study 
of cbe Federal Reserve Board's state bank taxation study of May. 1971. and 
the ACIR (the Advisory Commissioa on 1nterg3vemm^cal Relations) study 3f 
taxation of connnercial banks and dirifc institutions, published in May and 
September, 1975. It also is grounded in the various studies of state taxation 
and non -depository companies engaged in interstate commerce, including the 
present interim statute. Title 15 U. S. Code 381. and most recently i^resented 
by a bill introduced as S. 2173 on October 4 by Senator Mathias. S. 1<HX1 
also owes much to a bill (S. 3368) introduced by Senator Sparkmin in the Ust 
Congress. 

S. 1900 is an important bill. It will settle the fate, interstate- 
tax -wise, for almost 20.000 financial depositories with an aggregate U^fore- 
tax net income of $13. 8 billion at tbe end of 1976. The sum of their assets 
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waa nearly one and a half criiUon doilara. Fiiui enacmieiic of cbe bill will 

aaaure that the vlul inierauce flow of home mortgage paper m.%y conanue 
unimpeded -- dwa permiaing the neceaaary moipemeiic of morcgage ftnda 
from areaa of capittl aurphia co cfaoae wUcb are capical abort. 

Moat aa¥lfiga and loan aaaociationa, boch Seas and Federal, basically 
do buaineaa and mainuin crfficea and employeea only in cbeir home Scate* but 
particlpace actively In the nationwide m:nrtgage m.irket. Since the expiration 
of the moratorium laat September, any buyer of loana and partidpatioaa in 
the secondary market involving aecurity proper^f in anocber Scale or States has 
been vulnerable -- wide-open, in fact » to the threat of taxation by those ottier 
jurisdictiona. Only two diinga have partly aaved the aioiation: one is tiiat there 
are some cool heada in the ctate leglalaturea diac didn't want tiieir Scatea labelled 
as greedy, money -grabbing States for the sake of K) or 12 nionitis' hard-to-coUect 
revenue; and two , the hope that when Congress does act comprehensively on 
the matter early in the '78 session, a new moratorium retroactive to 
September, 1976, will be included as a part of the apportionment laws. 

We filed a general description of the bill when introduced, togetlier 
with a section-by-section analyais. I will refrain from diq;>licating this description, 
but would liiie to comment on the significance of several of its features. 

The bill allows each State to define the tax base for taxing depositories, 
subject to certain exclusions to avoid double taxation. The bill then provides 
for Che equitable apportionment of a depository 's tax base among the various 
States in which it "does business" by establishing the maximum percent of diat 
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ibe cbanoes of mich deposimy inad^Pertendy estibllshlng such a tw nocw 
being reduced. In additloo. a dq»«iioi7 crwld be aswired that tte msrinml 
niwr of money tbxwigbite buying and •elltog of loans or tattiewtf^^ tn 
secondary maitet acroaa state lines w3uld noc si*)ect it to tacadon by a non- 

dofniciliary State. 

Once a dqjository has chosen to come wiiMn the tax Jurisdictlan 
of a non-domiciliary State by, say. opening an office there, then it does 
become subjea co tax there. And the loans on real estate it holds in that 
State (perhaps purchases inihe secondary markBi) would be apportioned to 
the tax base for that State. By ihe same token, however, these loans woidd 
no longer be a part of the tax base for die home State. 

In testimony before your SuixsMmnitEee in the 94th Congress, the 
U. S. League originally bad recommended a simple one-factor appcntioaineat 
formula based on loans. Lending, in one form or another, constituies '^subsaniially 
all'* of the investments of commercial banks and savings aBSoriatioos and teaoe 
is a good measure of where an institution does business. Because of some 
reservation with respect to constitutionality, however, our recommendation 
has been modified subsequently to provide die more sophisticated two -factor 
formula contained in S. 1900. The two factors concerning how the tax base 
shall be divided include: I) a "receipts factor'* which means all receipts 
attributable to such State, related to the depositories' total receipts from 
all sources; and 2^ a payroll factor which takes into account all compensacioQ 
paid by the depository to employees located in the State, related to all compensation 
paid to all employees located within tiie United States. The two factors are 
given equal weight. 



Digitized by 



Google 



58 



TtauB, iDT nmy>e, it a Tennesaee savings and loan mraocfatlon 

I a "fa i MimMM location" in FiDrtda. dieraby 0vlng Florida lurfadictlor 
ID xaoL 2L, xtis primuapp of its tax baae diat Florida could tax would he the 
|.^ » . «iiag» farTTTT n*«a«M»ri ry gi»iqg equal imi|i.ltt CD Florida's pro rata share 
nf me HBpoBxtory fi sxai zecsiixa from wiiiiin Ikie UnliBd States, and to Flr>ride*s 
pro zmiB aoaie of xde tocal omipenaailon paid by the depositon' en all of its 
anpiayacB m me Limifri Staeeb. 

In calcuiatmg tne receipCE factoi , all recetpcs from loan? seourpo 
primarily xiy zeai eacate are to be attribmed to such partidpani Scare where 
itie preaamniant: pa n: oi sucn real estate security is locatsG. Receipts from 
unsecured ioans and loanb aerured primarily by personalrv' arc attribiirec! c 
liie pamapani State in anucn sucn loans were originated (in effect, the State 
in wiiijai aiicn ioans are received tor apprt>wl>. All receipts from loans 
wbicti migtir iie InraiPri in nan -participant Slates are accrlbuced tn the domicil1ar\ 
Saas: of tt2e ospoaitDry. Receipts from the sale of financial services are 
xttribufied id me Staee ir. which tiie service is performed: receipts frr»m rental 
of "»^fa*<^ pmpeny art attributBd to the State in which the propcrt\ is lr»v\ared: 
and, rerrJpTR fnan securities and money market Instruments arc attributabU 
to the Sxaie in wiiich me prind^l trading activicies are conducted. 

The secnnc factor of the two -factor apporcionm?ni formula is the 
payroll factor, agair. a fraction, die numerator of which is the total amount of 
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compeiMacion pmkl b> a deposlory's em^oyees irtw have a reciter preaeoce 
In Che ttxlng jOTUdtcdoa. aad ctoe iljiwimhai^r 3f «Mcti is che cdbI anounc 
of compenMdon paid o employees ta sU ScHes by ite dipusMwy dtartag die 
uxsMe yesr. 

As kidtcsced esrUer, i&e ic<jcl pi s fiKSM- of esch psi tt cJusa t (i.e. 
each Scale and each poUcScal siAdMstoa la vtaftch ifee depostoory tans a bosinesB 
location) and die payroll faciOT for socb parddpaiK axe glm e<|aal veigbc. 
This ia accomplished by decermlnlng bodi die i e cel | Ks fbdor snd die payroll 
factor for such taxing juriadicdon as described abomt, and dividtng by nro. 
This produces the ap p oi tiouniein fracdaa for each such tsdng juriadicdon 
which msy be expressed as a percentage. 

The mere use of funds aansfer facilities by s deposiiDry in a non- 
domicilary State would not of itself bring a depoaiiDry Into iliac state for 
tax juriadicdon purposes. Howef cr , if ownership were mmWnpri with 
use of s funds transfer terminal, terminals, switching ttcilitles or any other 
tangible property imol^/ed in funds transfers in s non-domiciliary State, the 
combined ownership of such property and its business use would crease a 
tax nexua. Once such nexus is created, tiien any extensions of credic t&rougli 
the use of auch funds transfer fadlides would constitute loans, and tlie rece4>t8 
therefrom, together with all odier rece^Ha of the depository, become subject id 
app9rtlonrr.enc to that Suie according to tlie aource rules for attrlbudng such 
receipts described earlier. 

S. 1900 cakes no position as to tlK propriety of tiie Governments' 



Digitized by 



Google 




the BajrzE ni^ isr m- jiMm^ - nsssms zrsn oaDt uni jrvs^nnens m Tr-rnoA: 



eft-aOE z£ lbkhiiih wmrr jB±v*iaui^ ?i7in?*f nr* «iin>i ir nifiir 
deposixasvs. jH aaei nx rsairur: txK ro3K :f xuii^-niinTt**Kf :cj. 
(nrt incaot. 4. ■■ rrcngirf. rr cannt. Bi:»ac wmzr £ SaiK ttji rro-is^f .tt 
oac-of-«a(K sspaazarxs zr tat rsata :t zbl wmzr mst & i:rji>»c >> 
provided liiat aeittrr 3S ii«i=n:rjnErrr> bi zmcrBssc wair ajtf 5 .-r r»f 
ssns type of anrar- fc r TTTnumpt- 

complex issue. Ii zjsarlr a e fin&g nDse Esnlnes vr^r- e siiT'lisr «:£:i- 
aixfaorin* cd ax an acr-af-f a-s aep:*Fir>ri morjODos irt pr^vjoe^ ^-..-j -^^f »^ 
rules for deterrr.rrlsg rae r'.2icir'-=: irri-nit :]f rie 3550s: r»r» ^a hisie wr^cc 
may be assigned :d a S'^'jt. Wirrir. =i£se Iimiis. :: preserves ;iv 

fiscal autonociy of oe Siaies to ci^kidijc exisil::g meihjcs ctf liixuvi ^kfvvwr.Mio* 
and to extend oiese rules to out-af - sate jnnrinjTijns 3f like txTW, P>' renv^x-iix^ 
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Che uncertaindes ctec depostoiies would ttoe under diverse 
of taxing deposliDrlea, die Mil mlnlmlaea die Impaa of tax 
on Che Inceratate fkm of cradle, wMcta hu been a loQg-dms conoen of 
Congrefa, die Federal Reaenpe Board, die Federal Home Loan 
and die hanking and atvinga and loan bualnesa. 

The United Scaiea League urfM Congresa id enact S. 1900 la 
lomi It haa been Introdooed. 

1^ 1^ It 
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Islands and the provisions of the bill should be extended to preclude 
taxation by that jurisdiction if this is not precluded by some constitu- 
tion or treaty provision. 

Thank you very much, Mr. Chairman, for the opportunity to testify 
in support of this bill and I do hope our suggesticms as to the improve- 
ment of the language will be considered. 

[Complete statement follows :] 
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on 8. 1900 
*^t«r«t«t« Tantloii of DtposltorlM Aot of 1977** 
b«fbre the 
SoiboaHdttet on Flonnelal Ittatltntlon* 
GoMittM on finnklngy Houalngy and TMmui Affairs 
Okilted Stirf^M Bmimtm 
IfciYwtfiT 22f ism 



Hit nuw la John E. Kkout. I am Chalivan of the Board and 
Frealdent of the Qemi^itovn Savlnga Bank in Bala-Cynvydy Penncylvanla 
and ChalnHtn of the Condttee on Federal Legialatlon of the National 
Aaaoclatlon of Mutual Savings Banks. I am acconqpanled today by 
Mr. P. Jaaes Blordan, General Counsel of the National Association. 

I am pleased to have this opportunity to testify in support of 
the puxposes of the **Interstate Taxation of Depositories Act of 1977" and 
to offer vhat I believe to be useful amendments. 

The mutual savings bank Industzy is oonposed of 1«68 institutions 
In 17 states. The total assets of the industxy are presently $lUU.7 billion. 
Of this total, |86.1 billion Is Invested in loans secured by mortgages on 
real property. Most iniportanty for today's purposes, over $28 billion of 
savings bank ftinds are invested in mortgages, vhich ve call "out-of-state." 
This means ftinds invested by mutual savings banks in mortgages secured by 
properties In states other than their domiciliaxy state. The Advisory 
CoHBlsslon on Intergovernmental Relations, in its report to the Congress of 
June 2, 19759 on state taxation of out-of-state depositories, cites as one 
of the vital concerns in this area: "The preservation of national 
financial markets vlth minimum inpedlments to interstate and interregional 
floirs of savings, credit, and Investment." 
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I vDoId respectfUlOy mbBlt fbr th« rMoxd ttaftt tlM p«rfbnMLne« 
of BotuAl MTlngs banks In taking part in tha intarragional flew of credit 
taaa baan outstanding. For aoGHpla, at tha prasant tiM» tba ■txtual savings 
bank indostzyy vhioh has no institutions dosieilad in California , Tazas, 
or Florida, has invastad ^.1 billion in California nortgagas, it baa in- 
vastad $2.6 billion in Tazas loans, and $2.1 bilUon in Florida. 

This national eradit fluidity, vharaby mortgage funds can ba 
ehannalad xaadily to capital shortaga araas, has baan stisulatad ovar raeant 
dacadas both by tha fadaral noratoriiai legislation, Piiblie Lair 93-100, 
and by enlightened state authorities, vhieh veleoaa tha loans of out-of- 
state landers. This realistic attitude, vhile it exists in aost states, 
has not been, unfortunately, uniTsrsal. 

The effects on mortgage credit availability of vallHBotivated, 
but ovar^sealous attesqpts on the part of taxing states can be hi g hlight ed 
by a recent azaapla. In July, 1972, the situation vas nuch as it is today 
in that there vas at the Bonsat no federal noratoriusi- statute prohibiting 
state taxation of non-doedeiliaxy landing institutions on their lending 
activities in the taxing Jurisdiction. At that tiaa, the DepartBant-of 
Revenue of the State of Florida ruled that out-of-state nutual savings banks 
vare subject to inccne tax on interest ineoaa receivad on loans secured- by 
raal property in the State x>f Florida, even though thaae loans vera tba only 
connection or "nexus" between the lender and the state. 

In inposing the tax, the decision^ specifically, found, intar alia, 
that: 

1. The foreign nnxtual savings banks* only contact vith Florida 
arose from ownership of, and derivation of interest inooMe, 
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2* Hm ftevlffi ■Btoil asvlass teoka — lBt>lii«a no offle« In 
Florldn nad Imd no iiliijiii loeAtsd In Floridly nad 

3* Hm ftevlffi ■Btonl MiTlngs banks did not soIlQlt» ntiotlat«» 
or elo— lonan In Florldn. 

Our attloBAl AMoelatloB inrot« to ttao Ooivtroll*r of tbt State 
of Floridn at ttast tlan and aiproaaafl tha daap ooaeam of tba laduatiyt 
pointing out tbat ■a:vla8S banka had Invaatad |l.9 billion In Florida 
Mortgage loans and realndlng Ma that this aaofunt vas sore than double tba 
aaount of sueh loans beld by savings banks 10 years earlier. The letter 
also asked the Florida authorities to oo^pare this aortgage lending reoord 
of $1.9 billion by one type of non-doalelliary institution vlth the total 
Bortgage i^^tia-tig perfoxaanoe of the entire Florida oooMrelal banking in* 
dustzy of i2.h biUion. 

Finally^ in March of 1973» • hearing vas held before a oonaittee 
of the Florida House of Representatives. Oir Industxy, In preparing for 
these hearings^ had sent out a questionnaire to all savings banks asking 
vhat effect the Florida tax had on their lending policies. Out of 225 
responding savli^^ banks holding aortgage loans or coaaltBents on Florida 
properties, l65 vere reducing neir aortgage eooadtaents as a direct result of 
the tax ruling and lk8 had stopped aaking any neir Florida oonnltaents at all. 
We vere also able to demonstrate to the Florida legislators at that time 
that tha estiaated dollar amount of savings bank aortgage oonnltaents on 
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Florldft prqptrtlM dzopptd "by 70 percent After tte tax ruling wtnt Into 
effect - tram ^3 Billion In the flnt half of 1972 to only $73 aiUlon 
In th« Moond taalf» TUm tax calling of tte Co^pftroUir of ttaa SUte-of 
Florid* nu ultUptttly imtweU OLJbr aotibi^ tff tbt IwUlAtn^t*. , 

I lilta tbls ttl4lboz7 «i ao mam^fim o/ tb* Mfw«.;iihtt4M«^ effect 
4taal iMtl-^vtatitt tantton of Mn-tgagv .itm^w* vlll iQMit ^Wrkb^^l^ 
;p»oiftalM. AbaordlBBly/ BM^S iBjflma^ l^vaappaort t^ puxpoaa^^ tf. ^SfiP 
Inaofkr «i It loroTidas that no atata afaall taava pawar-to Iwpoaa a "doing, 
tuainaaa" tax on « tepoaltozy 4BilaM auoh dapo^ltoi^ liag a ^Sualggaa 
loeation" in tha atata, aa dafload in tha Mil. 

Wa think tha draftanan of thia blU hayadona an axoallant Job 
irlth a eoaplax probleKy but» < pai <Mpa *lnaiyltably> va hava what «a regard aa 
a fair aug^aatad laprovaiientfi . 

saction 30t>(a) of tfaa biOl Uata eartain aAtivitlaa uhlehnhaU 
raauXt in a depoaitoqr baling daaaad to bava aatabliahad a "bnalnaae 
Xocaiioo.*' 4poDg thaaa la iriiaro ft depoaitozy ratfilarly laaaaa tp othara 
'%angibl# p<tt«onal proparty. - Nady aaylnga hapka extami credit -throii^b 
davleaa alailar to a "aale and laaae^ b aek" arrangonanty uliaraty lander buya 
tha jpxoperty, but leaaea It to bo rrow e r^ typically vlth an option for 
borrovar to purefaaaa €b» p r o p e rty at tha and of tha laaaa tena. Since thia 
la merely a lending teofanlQua in the foni of a laaacy it la auggaated that 
tha interregional flcv of credit would be aided by an anendBent to thia 
aection vhieh night read: "tangible real or peraonal proper ty located in 
aueh atata, except vhere auch laaaa la incidental to a lending agraanant 
between leaaor and laaaee." 
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Jh Bmethan Vk (b)(») of tte blU, It is provldad tfait « 
dipoaltaKy ihill aot bo iMBiA to hovo « bufllM«0 loeotlon within « attto 
mely br tho hnMlng, fontol, Hdntonuieoy oporotlon, ote. of fbr*cloa«d 
propotj; prorLted ttast aneb di g oo itoi y aboil pay raal oatato tajtoa on 
tbe ftxracIoooA ymymilg and afaaU not hQUl» cwn or oporato auoh proporty 
fbr t poriod of $ yaora tscm tho flaol data of ita aequlaltion. 

no aegolaitioo of titlo to foraeloaad proparty by a landing 
iutitiitioa la navor a bapiqr ovant and tba landing inatitutlon typlc«a1ly 
does not hold and oporato tbo proporty aa anything but a nuiaanea nacaaaary 
to the praoorvation of Ita intoroat. Thera ara oecaaiona» howavar* wham 
• aortgigo Xandor holding pru pa iriy acquired throu^ foraeloaura can noi 
dlipoaa of it at a raaao n a b la priea and nuat, againat all prafaranoAii, 
eootiano to hold tho property. Tho $ year limitation could l)wran>ni ha 
aoft undaairabla. lie aoold auggaat that after tha 5 year period pnwlnlitn 
in tha bill, thera ba inaarted language along tha following It nan 
"proTidad, h u PB vai , that foraeloaad propartiea may ba held for a loivgar 
period ao long aa they are offared for aala for an amo\irit iK)i axr«fia«1thM Mtp 
coat of acqairingy Inproyingy and operating auch property, Inaluttlmt lannl 
feaa, tazea and auch other anounta aa are advanced to protect, tha HiiiMtrny." 
Whore a atate acq^lraa Jurladictlon to tax an out-nf-niarii imtiUr 
■olaly by vlrtua of the lendera operation of foraoloiad propart.laa M. 
fhould not ba able to tax the inatitutlon on its entire murt-Knav i^ifH PnUo 
in tha atata by aome apportionmant formula. We ara aonoamiid that the 
propoaod bill could be so Interpreted. We iiould suggest lang^iage thsi the 
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me^iiMitlon of Jurisdietloa bjr vlrtiit of tte opcntloo of ftorwlo—J 
propotlos tftaoold crut tho tcslog stato tho «atliorltir "only to tmm, on 
ft Mpftfftto fteeoustlog bftftta, tho oot Ineoat rsftllMd in ooonoetioa vith 
tlw oRMnliip, uf wtiim ftnd mQ« of fbiveloftftd ptv pft it if vithoot appUei- 
tioB of ftoj vp^rtlosBKt fbonlft vlifttftoftTvr." 

la 111— lit I lit OQ thft ibov* MinftfttloM Filatlnc to fbvfteloftod 
pwp pft i ti— , thft rtpoxt of thft AdhrlftoiT ri— I—loo fttfttod: "Xlio fV— 1ii!<iii 
ftoftft mmrit in tho dbjoetiirM of tho propoood ftddltiooftl ^pvclflettlocM^ 
bnt it takes no ftnval poaitloa conoamins tha partieular aogsMtlooa.... 
Tba CcMdaaioo rpcc^gnflitlgn it not intaodad to praelnda a naxrovly 
Hal tad jnrladietioo orsr particular loealiiad oparatiooa or tranaaetiooa, 
ancfa aa, for anaplay a not ineo^e tax datandnad bjr aapafata aee ount ing 
and oonflnad to ineo^e darlTad tram tha oparation of fbracloaad prapartlaa.* 

imotm tha otbar aetlTltiaa vhi<^ Section 30h(b) pnwiOm AaU 
not ba deiad to aatibllA a "boainaaa location" ia tha aoqniaition or 
pnrdiaaa of loana from ona or Kxra indapaodant contraetora haTlng a hoainaat 
location in tbtt atata. «t ifoold lika to add to Soctioti 3QU(b){i) tha 
phraaa: "or tha pfayaieal inapaction and appraiaala of raal at parsonal 
pro pe rty in such atata aecuring any loana or propoaed to a e cma any loana." 
Thia langoage vould parallel the aiailar language contained in Section 
30'»(b)(2) . ahieh s^emB Uaited to the actlyitiea of the iDtepentent qob- 
tractora haying a buaineaa location in the atata , and not to tha oiit-of« 
atate lander, «bo aight veil viah to conduct an independent appraiaal. 
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irlTiglow Kl^^ be ::sef^. 

I lery ■ebcji ^pr«elftt« "iiis c^crt;i=ity ^c ftppeftr oc bebftlT cf 
8. 1900. 
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Senator McIntyre, Well, they certainly will. *' 

Now I will ask these questions and I want a comment from each '■' 
one of you and we will follow that same order — ^Alerding, Judson, •' 
Prather, and Krout. '' 

Gentlemen, how would you characterize the magnitude of the prob- * 
lem you suggest? In the absence of Federal legislation, what is likely 
to happen? How many banks, for example, would be involved in iV 
complying with a multiplicity of taxes? What is the general size of n 
these Danks? In other words, are we talking of relatively few large ii 
institutions or is the problem more general in scope? \ 

Mr. Alerdixo. Mr. Chairman, I think Indiana presents a very e 
^ood example of what might happen in the rest of the countiy. We n 
have a lot of what we call border banks in the State of Indiana. We if 
have approximately 410 banks and I would estimate that anywhere '^i 
up to 200 of those banks do business in bordering States — Michigan, ;;, 
Ohio, Illniois, and Kentucky. All of those States have very active ij 
revenue departments, Kentucky in particular, and it is not an issue *| 
which is restricted to smaller institutions. It in fact ranges from || 
smaller to the very largest of institutions, primarily again because ^i 
of the border situation. j| 

So you may have a bank sitting in Fort Wayne which is approxi* .; 
mately 20 miles from the Ohio border and it may have depositors j 
and customers in Ohio. This bank is going to find itself in a rather ^ 
difficult situation one day when the Ohio tax authorities show up j 
and begin asking questions and ask for returns to be filed and things j 
of this nature. 

So I believe that it is a very serious question for all the banks — 
the smaller banks, of course, do not have the capabilities and the 
financial resources to deal with the problem as we in the larger banks 
do. 

As to the second part of the question, I think you will find some 
restrictive flows of credit. For instance, in our own situation we 
would very likely prepare an analysis that would indicate the type 
of yield that we would need to obtain from a loan made in any State 
outside of the State of Indiana, and we would be able to establish a 
rate structure for each of the 50 States and the District of Columbia 
that would tell us what it is that we have to make a loan at in 
Arkansas in order to make what we consider to be our acceptable 
yield. 

So I think you will find money restricted as to its flow from one 
State to the other dependininr on what the State tax method might be. 

Senator McInttre. Mr. Prather, what are the size of these banks 
that he's talking about? Give me the size of them. 

Mr. Prather. I really don't think it's a question of the large versus 
the small institution in this case, Senator. In the savings and loan 
business, as you know, most of our institutions are quite small, local- 
ized institutions and basically they do business at home in their home 
State. However, in the secondary mortgage market one small institu- 
tion located in Peoria, HI. could be doing business, theoretically, in 
12 or 15 States simply by buying loan participations and holding 
loans from people in several other States. This means that without 
this bill they would have to file and become domesticated and possibly 
pay taxes in all 12 of these various States. It would be a huge headache. 
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Senator McInttre. Mr. Prather, supposing we slapped a prohibi- 
tion—a moratorium on taxing the secondary mortpape market w) we 
won't allow the banks to be taxed in a situation whore you pick up a 
bundle of secondary mortgages and yo\iVe got 15 States involv<'d. 
Would that be a good idea? Just delete that from any taxation hy any 
I State. 

I Mr. Prather. Well, the only answer I have to that. Senator, is 
that the moratorium has worted. It has pn^serviMJ tlu' scroiKJary 
mortgage market (and that's all that's pivsi»rv<'<l it ) in tin* thn-at of 
what's facing us : 

Senator McIntyrk. Mr. Krout, how larg<» an* thi' hanks ^ An* all 
the banks involved? I notice the Indopi^ndciit Haiik(M-s Asscxiaticm is 
not here to tell us how they feel al)out this issue so they ran't Ik* ov<*rly 
interested. We hear a lot from thoni on tin- NOW acrouni-. ihon^rli. 
Mr. Krout. I can't speak for the Indeinrideiit Hank<*rs. 1 can spfuk 
for the savings banks. As indicated in my testimony, wr liavt* almost 
500 savings banks and a third of our moilgajre investnimls an* in 
other States. My particular Imnk is numln'r thiily. It's iIm' Ii'Mh 
largest savings bank, which isn't larp». It's about a hillion dollars in 
assets. We have mortpfa^e loans I think in ahout 25 States throu^'-liout 
the country. Any elimination of the prot«'<'tion thai wi- have* had 
against taxation by these States would Ik* a sctIous thn-at to our 
ability to lend these fimds to the a(lvanta<rc of our ijt'pnsitors, 

I don't think in our industry at least it's a i)i^' i)ank quest ion hecaust^ 
niany smaller savings banks are involved in the secondary inort<ra<re 
market and, on the prior comment, the term se('on<lary niort^a^e 
niarket is a very hard term to define. Many loans 1 think are made hy 
savings banks that are not really made in the secondary niarket. They 
are made through an independent contractor in anotJKM- State hut 
the loan has been made based on the savin<rs hank's conunitnient of 
its dollars in the very first place and I don't think it's technically a 
secondary mort^agre market loan. So 1 think it would he dilHcult to 
arrive at a definition of secondary mort^a<ro market as a way of 
eliminating the problem. 
[The following letter was received for the record :] 

National Association of Mutual Savings Banks, 

2f€\c York, y.Y., December 16, 1977. 
Hon. Thomas J. McInttre, 

Chairfnan, Suhcommittee on Financial Institutions, Committee on Banking, 
Housing and Urban Affairs, U.S. Senate, Washington, B.C. 

Deab Mr. Chairman : You wiU recall that at the rocent hearings on S. 1900, 
the savings bank industry was represented by John E. Krout, Chairman of the 
Board and President of the Grermantown Savings Bank in Bala-Cynwyd, 
Pennsylvania. 

In the course of the testimony you questioned Mr. Krout as to whether small 
banks as well as large banks are typically involved in out-of-state lending. In 
this repard, you observed : "I nr)tioe the Independent Bankers Association is not 
here to tell us how they feel about this issue, so they can't be overly interested." 
(paeo 36 of the transcript) 

Mr. Krout then made an offer to provide statistics on this point, saying : "Mr. 
Chairman, couM I volunteer to provide the Committee with a breakdown of sav- 
ings bank investments which will show you banks by size and the extent of out-of- 
state investment importance to the banks to show that many small banks are 
involved in this area?" (page 38 of the transcript) 

In pursuance of Mr. Krout's undertaking, the Research Department of NAMSB 
has prepared the attached chart entitled: "Number of Mutual Savings Banks 
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Holding Out-of-state Mortgages, by Deposit Size, September 30, 1976." If there ■ 
is still time, I would appreciate insertion of this in the record of the hearings. 
Thank you for the opportunity to comment. • 

Sincerely, \ 

P. James Riobdan, General Counsel, 

NUMBER OF MUTUAL SAVINGS BANKS HOLDING OUT-OF-STATE MORTGAGES. BY DEPOSIT SIZE. SEPT. 30. 1971 | 
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Numbtr of btnkt 

Holdinf holding out-of-Stiti 

out-of-Statf mortgans at 

Dtposit size (millions) Total mortgages percent of total 

Under $50 

$50 to $74.9 

$75 to $99.9 

$100 to $249.9 

$250 to $499.9 

$500 to $749.9 

$750 to $999.9 

$1,000 to $1,999.9 

$2,000 and over 

All savings btnks 473 390 82.5 

Source: National Association of Mutual Savings Banks. 

Senator McIntyre. I think all I wanted to know is what is a large 
bank. 

Mr. JuDSOx. Mr. Chairman, if I may respond to that, taking two 
points of view. First of all, in my home State of Washington, most 
banks are quite small. There are only two banks with assets in excess of 
$1 billion. The rest of the 100 or so banks range down to $10 or $20 
million of assets. Those banks are equally concerned with this problem 
as are the two medium-sized banks in the State of Washington. There 
are banks on the border which have loans back and forth across the 
border with Oregon and Idaho. There are banks which do business 
through car leasing or through auto loans to people who change their 
jobs and move to another State. Some of the smaller banks have esti- 
mated that they have loans in 10 or 20 other States simply due to this 
moving of borrowers and to the presence of mortgage loans in other 
States. 

Second, let me stress that although the American Bankers Associa- 
tion consists of both large and small banks, it does represent most of 
the independent bankers. Of the 14,000 or so commercial banks in the 
United States, 92 percent are members of the American Bankers As- 
sociation, including the independent bankers. 

Mr. Krout. Mr. Chairman, could I volunter to provide the commit- 
tee with a breakdown of savings bank investments which will show you 
banks bv size and the extent of out-of -State investments importance to 
the banks to show that many, many small banks are involved in this 
area? 

Senator McIntyre. The location, as Mr. Judson said, could have 
some effect on that. It could be on the border. 

Mr. Krout. That would be part of the problem, but really it's a capi- 
tal shortage problem where the banks are going all over the country to 
invest their funds. 

Senator McIntyre. Well, I will apk this question in this order: Mr. 
Krout, Mr. Prather, Mr. Judson, Mr. Alerding. 
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What has been the activity of various States to date ? The morato- 
rium expired in September of last year and I'm not aware that any 
States are currently taxing out-of-State depositories. What is a rea- 
sonable expectation if this or other Federal le^^islatiori were not to be 
enacted ! What's the reasonable expectation ? Is this thing really going 
tostarttoboil! 

Mr. Krout. I think you just have to sj)eculate in this area that the 
States have been holding back because of the fact that they have been 
precluded from this area for such a long time and they realize that 
the legislation is currently being considered to either extend the mora- 
tinium or adopt a piece of legislation like S. 1900 which would delineate 
the rules. I cannot say that we have any current threat in any State but 
Ithink that is largely dictated by the current legislative atmosphere in 
Washington. 

Mr. Pratheb. I think the only reason the various States, including 
Florida, have held back is simply lx»cause of the threat that this bill, 
S.1900, is going through. They know that a moratorium probably will 
be made retroactive and for, say, a year or 2 years' worth of hard-to- 
oollect income from going after the out-of-State institutions they prob- 
iWy felt it wasn't worth it, at the same time ruining the reputation of 
their State in the secondary market and being known as a money- 
grubbing State. 

Senator McIntyre. Are there any different opinions ? 

Mr. JxJDSON. Let me make one additional comment. That is, we 
dcmt really have a tax return period yet that has passed, since the 
moratorium lapsed. The current tax year has not yet ended, nor has 
any fiscal year which started on or after the September 12 date last 
year; so we don't have a tax return period yet. The fact that States 
haven't sought to tax too many institutions is indicative, I think, 
<Hily of that. 

Mr. AxERDiNG. Senator, we have had in our bank an employee 
from the State of Tennessee asking for tax information regarding 
the bank. We have also had an employee from the State of Kentucky 
who was in a year ago shortly after the expiration of the moratorium 
performing an audit on our nonbank affiliates, but an unusual amount 
of time was spent on the banking orgazination and on building a case 
toward a unitary taxation method in anticipation of this. 

Senator McIntyre. All right. Let me ask this question. 

Mr. Judson, Mr. Alerding, Mr. Prather, and Mr. Krout, after the 
first witness has spoken all I want from the others is additional com- 
ment or a difference of opinion. 

Grentlemen, your positions are very well stated in the testimony 
and the legislation you have proposed. I'm curious. The Advisory 
Commission on Intergovernmental Kelations endorsed the concept 
of negative guidelines whereby there should be certain restrictions 
on the State's ability to tax but that the States should not be required 
to standardize their tax policies. 

Now, doesn't this bill, in an attempt to standardize national treat- 
ment of taxation of out-of-State depositories, also impose substantive 
restrictions on the ability of States to tax their own domestic banks 
and isn't this to that extent an unwarranted intrusion on States' 
rights in this matter? 
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Mr. JuDSON. Let me say first of all that there are very few restric- j 
tions on the rights of domiciliary States to tax their own banks, t 
The primary one has to do with the uniform apportionment formula a 
which is provided for in the bill. That simply provides a maximum ^ 
beyond which a home State may not go in the taxation of its home g 
State banks. There is no substantive restriction on the ri^ht of a home (^ 
State to tax its own banks, whether it be by virtue of uie method o^ jjj 
taxaticm or the tax base or anything else. . li 

Let me pause to comment on just one additional restriction haviiig ^ 
to do with the tax ba^. Income elEimed by foreign offices and fcn^igii x 
branches is excluded. Other than that, I think those are the ddy . 
two i^estrictions and they are provided in the interest of unifonnity 
and equity for determining the tax base apportionable to a hmne " 
State. ° 

Senator McIktybe. They are not unwarranted then ? *^ 

Mr. JuDSOx. No ; I think not. 

Senator MoIntykb. Any disagreements or agreements ? ^ 

Mr. A1.ERDING. Just an additional comment that the maximum \ 
apportionment formula is in effect a negative guideline that allows "^ 
the States to do whatever they wish but not to exceed the maximum ' 
allocation formula which is equitable. ' 

Mr. Prather. I agree. 

Senator MgInttre. It has been suggested, gentlemen, that the tax ^ 
treatment for banks contained in this bill represents, in effect, prefer- 
ential treatment and that to this extent depositories are given a com- ^ 
petitive advantage not available to other kinds of nondepository com- 
petitors. This is particularly true in States which use other than a two- 
factor formula. 

How would you respond to this assertion, Mr. Krout ?. 

Mr. Krout. Well, I think that your question is somewhat related to 
the question you asked the first witness as to whether money is different 
from odier commodities. I think it is different because it's a medium of 
exchange. It's not a commodity and there's no way that this country 
or States which are short of capital over the years could have acquired 
the capital necessary for their growth if it hadn't been for the free 
flow of money and loans into those States. 

So I think you can clearly distin^ish between money which is a 
medium of exchange and commodities which are really goods and 
services which are purchased with mpney. 

Mr. Prateier. There's nothing I can add to that. 

Mr. Alerdikg. The only thing I would say is that the only way we 
could be considered as having a competitive disadvantage, since we 
consider this to be an equitable tax treatment among the States, is if 
you assume there's an inequitable tax treatment of nondepositary busi- 
nesses in various States. 

Mr. JuDSON. Let me add, also, that other institutions are not subject 
to restrictions that financial institutions are. Thdy can freely branch, 
freely cross State lines, establish offices with employees and plants 
wherever they wish, and they have to bear the tax burdens of those de- 
cisions. Banks do not have that right, and so there is a difference be- 
tween us and most other institutions. 
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Senator McIxttre. My next question, Mr. J\idson, Mr. Alerding, 
Mr.Prather, and Mr. Krout. is what is there in this bill to ini»nint(H\ 
isthe ACIR recommended, a policy of nondis(Timination: flint is, a 
pdicythst insures out -of -State depositories are not taxed higher than 
domestic depositories by any given State? 

Mr. Jrueox- Title Til, part B contains a simmmHc provision to tliat 
elect I think it provides the guarantees that are required. 
3Ir. PRATHHt. It's very specific. 

Senator McIxttke. Mr. Krout, Mr. Prnther, Mr. Judson, gentle- 
Den, much has been said about the impact of tax barriei-s on iniiVMling 
the free flow of credit. Is this a real concorn? Or isn't it nMisf»nal)le to 
UBome financial institutions, like other husinossos, will engage in 
profitable activities whenever and wherever thoy may U» Icvated, luul 
locept the tax consequences? W]\y won't banks follow whore profits 
lead them ? Are these so-called tax barriers a real ronciM-n 'i 

Mr. Prathix. I think the nugget of the answer was in your qurs- 
tioiL Senator. When an institution Ixvoines so heavily subject to tax 
in another State, twice, perhaps three times, the profit motive vanishes. 
It is not profitable to do business where you aiv taxed two or thivc 
times. So hence people will not go into the other State, they will stay 
at home. 

Mr. JtTDSOX. The area which is most susceptible of termination be 
cause of this problem is small loans, automobile loans, auto leases, 
that kind of thing. We have seen in the ])ast that auto loans and auto 
leases have provisions requiring acceleration of the loan if the ear or 
other collateral is taken to another State. It may atTeet the sisMirity 
interest of the bank with the car 1,000 mile^s away. 

There could be a similar provision that would give ris4» to a for 
future or termination for tax reasons. This is not unlikely, paiiieu 
larly in the small consumer loan area. 

Mr. AX.EKDING. I would add. Senator, another pmblem aiva for com- 
mercial banks involves correspondent banking relationshi])s, and par- 
ticularly the flow of Federal funds across State lines, i'he Federal 
fund syistem is like a large national power grid to l)egin with, in the 
sense it is a house of cards, or set of dominoe.s, and then* could be 
some disorientation in that area that could be rather sc»rious. 

Senator McIntyre. Mr. Judson, can you gonenilize jus to how this 
bill and where this bill materially departs from the nvommendations 
of the ACIR? 

Mr. Judson. Well, I think the basic difference is that the ACIR's 
reoonunendation was just that, a statement of policy with respect to 
the jurisdictional standard and a negative guideline. It did not cx)n- 
tain the degree of specificity required. 

In addition, there was no method of division of the tax base, and 
this bill, of course, provides for an option, a maximum, rather, with 
respect to this. Those are the two basic differences between this bill 
and the ACIR recommendation. 

Senator McIntyre. Let me ask the balance of the panel here, given 
the jurisdictional standard of S. 1900, do you consider the threshold 
established to be consistent with what the ACIR recommended! Mr. 
Kiouti 



Digitized by 



Google 



72 

Mr. Krout. Yes; I do. 

Mr. Prather. I do, too. 

Mr. JuDSOK. Yes. 

Senator McIntyre. I am curious about your assertion, Mr. Judson, 
Mr. Alerding, Mr. Prather, and Mr. Krout, about your assertion that 
S. 1900 guarantees that no institution will be subject to tax on income 
in excess of 100 percent of its taxable income. 

Given the fact that each State may use whatever tax base it chooses, 
how can you guarantee that an institution which pays excise taxes in 
one State, income taxes in another State, franchise taxes in another 
State, will not end up paying more than 100 percent? 

Mr. JuDSON. The guarantee is simply a guarantee that the tax base, 
whatever it is in a particular State, will be allocated as appropriate 
to tht State. If one State taxes on a different base, for example, gross 
receipts as compared to net income or capital stock, there could be a 
different net result, the tax would be greater than it would be in the 
home State, if only that State were taxing. 

But the guarantee is solely that of fair division of the tax base, 
whatever tax base each State provides. 

Mr. Alerding. Mr. Judson and I both, interestingly enough, come 
from the two States which impose gross receipts taxes. Indiana and 
Washington. I think the gross receipts tax is a good example of the 
type of ^arantee that this apportionment formula provides. 

In Indiana, especially in banking, it is very easy for the State, 
imder tested case law, to make a case that most of the receipts of the 
bank, if not all of them, do in fact derive from the State oi Indiana. 

This bill would provide relief for us, for instance, if Florida would 
have nexus imder this bill and would tax a portion of our net income 
under its net income tax, because we would be provided some relief 
under the gross income tax in Indiana. 

Absent this bill, we would not. So although I agree with you that 
a depository may pay more tax, because the base is not uniformly 
defined, there is in fact relief and equity accomplished by this bill. 

Mr. Prather. I think the possibility of that happening is minimal. 
For one thing, at least in tne savings and loan business, 37 States 
levy an income tax. So at least in 37 States it couldn't happen in the 
savings and loan case. 

Mr. Krout. I don't think there is any guarantee it won't happen. 
I think the provisions of the bill will certainly improve the situation 
tremendously, and it will be much less likely to happen than under 
the situation where each State imposes its own laws and is only re- 
stricted by constitutional limitations. 

Senator McIntyre. Mr. Alerding, Mr. Krout, Mr. Prather, and 
Mr. Judson, it is my understanding, ^ntlemen, that the multi-State 
tax compact is an attempt to govern interstate taxaion of meroentile 
businesses generally. It is clear that this approach in your opinion 
is not satisf acto^ to government taxation of financial institutions 
and depositories. Would you please explain why not ? 

Mr. Alerding. Senator, I think that there are a number of reasons. 
No. 1, I don't think the multistate compact has proven itself yet to 
the States. I think that it currently is in a state of disarray, and I think 
there is some discussion among the States. Several States have pulled 
out. 
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I believe Indiana most recently has left the multistate compact, and 
its last chairman happened to be the commissioner of our department 
of revenue. 

So I think the States themselves again are unable to come up with 
clear agreement and ujiiformity, even in the multistate compact. 

Even at its highest membership, I believe it represented no more 
than 21 or 22 States. That is a far cry from agreement among 50 States 
ajod the District of Columbia. 

Senator McIktybe. Yes. 

'Mr. Pratheb. I believe the main fault with the compact is the fact it 
wasn't uniformly applicable throughout the country. In the few in- 
stances of savings and loan reciprocity laws for doing business in other 
States, the reciprocity has absolutely broken down after a few years' 
trifd. One State will or will not go along with the other. It is a danger- 
ous situation. 

Mr. Kbout. Mr. Chairman, I don't have any further information on 
the compact, but I would like to make this observation : I went to law 
sdhool 35 years a^o, and most of the cases we studied in constitutional 
law had to do with taxation of foreign corporations. I just read last 
week in the newspaper that the Supreme Court had decided a case in- 
volving taxation by Iowa. That is 35 years later. 

It seems to me Con^:ess has a great opportunity in the banking 
field, where all of this disparate type of taxation has not yet occurred, 
to draw ground rules ri^nt at the beginning which will perhaps pre- 
YBnt 35 years of litigation before people know what they can and 
eantdo. 

Senator McIntyre. We will take this in the regular order, Mr. 
Alerding, Mr. Judson, Mr. Prather, Mr. Krout. 

Gtentlemen, a subsequent witness from the State of California will 
testify that S. 1900 can only lead to the Federal Government dictating 
the policy by which States tax depositories. This, in turn, will allegedly 
lead to Federal control regarding taxation of all multi-State and multi- 
national businesses. 

It is alleged that such action is unwarranted, unnecessary, and a vio- 
lation of State prerogatives. If a particular jurisdiction wishes to com- 
ply with the thrust of S. 1900, it should be allowed to, but not required 
to do so. How would you respond ? 

Mr. AiiERDiNG. Well, Senator, certainly in the absence of S. 1900, any 
of them can be allowed to comply right now. I don't think we would t!e 
here before Congress if we felt the States were able to come to some 
equitable solution on their own. 

I think there is enough material — ^material abounds — ^to show that 
the States are totally incapable of coming to any agreement among 
Aemselves. I think it has been adequately pointed out that credit flows 
are diflferent from other types of businesses, and we feel very strongly 
that there are Federal guidelines needed in this area. 

I think the final thing is that if you trace banking, the banking and 
credit system in this country has always had Federal intervention, so 
to speaK, if I can use that word, or Federal sruidelines — all right, I 
won't use that word — Federal guidelines in many other areas. 

It seems that the old saw of States rights always comes out when you 
hit the tax field. And yet there are many other cases regarding bank- 
ing and many other thmgs, where the Fede: Grovemment has seen fit 
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to impose guidelines. I think that this old saw just doesn't cut any 
more. I think it is time the Congress of the United States does inter- 
vene in the area of State taxation of depositories, but only for valid 
reasons. And I think we have j)ointed out those valid reasons. 

My own personal opinion is they ought to intervene with non- 
depositories, too. But that is another question. 

Mr. Prather. I don't believe it is intervention. Senator. I think 
what the Government is doing here is simply allocating a fair division 
among the States. It doesn't govern taxation, it does not dictate. As a 
matter of fact, the States have complete freedom in fixing their own tax 
formulas. So the statement does not jibe with the facts of this bill. 

Mr. Krout. I think on that point you must bear in mind the fact 
that mutual savings banks are long-term lenders. We make mortgage 
loans in these States, and the fact that the States might volimtaruy 
comply with the spirit of S. 1900 one day doesn't mean they wonx 
change the ne2± year. That is exactly what happened in the case of 
Florida. 

Senator McInttre. Grentlemen, thank you very much for your testi- 
mony. I am sorry I cut down the last two witnesses, but we have an- 
other panel coming up. Thank you very much for your fine helpful 
testimony here this morning. 

I will call as the nes^ panel Daniel G. Smith, administrator, income 
sales, inheritance and excise taxes, Department of Revenue, Madison, 
Wis., and Benjamin F. Miller, legal staff. Franchise Tax Board, State 
of California. Mr. Owen L. Clarke, commissioner of corporations and 
taxation of the Commonwealth of Massachusetts hoped to be here, and 
was unable to come at the last moment. 

So, Mr. Miller and Mr. Smith, we welcome you here this morning. 
You can testify in that order, Mr. Smith first, followed by Mr. Miller, 
and then we will have some questions for you. Your statements will 
appear in the record in their entirety. 

STATEMENT OF DANIEL 0. SMITH, ADMINISTBATOB, INCOME, 
SALES, INHEBITANCE AND EXCISE TAXES, DEFABTMENT OF 
BEVENTJE, MADISON, WIS. 

Mr. Smith. My name is Daniel G. Smith, and I am tax administra- 
tor in the State or Wisconsin. 

I think it would be appropriate, Senator, that before we discuss the 
particulars of S. 1900 or in general terms the provisions of any bill 
dealing with the interstate taxation of depositories, to review briefly 
for comparison purposes the Federal limitations now present on State 
taxation of other kinds of business functions. 

As you have heard earlier today, Public Law 86-272 prohibits a 
State from imposing its income tax on a business selling tangible i>er- 
sonal property if the only activity of that business is the solicitation 
of orders by a salesman or agent, which orders are sent outside of the 
State for approval and are filled from a point of delivery outside of 
that State. 

This law, enacted in 1959, applies to proprietorships, partnerships, 
and corporations engaged in mercantile and manufacturing business 
activities. It does not, however, extend to those businesses which sell 
or provide services in more than one State. 
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With respect to sales and use taxes, there are several Supreme Court 
decisions which are guiding and provide the law and jurisdictional 
standards the States must loUow in imposing those kind of taxes. It 
has been held that an out-of-State seller must collect a State's sales or 
use taxes if the business has a salesman or agent operating within the 
State whose only responsibility is the solicitation of customer orders. 
However, advertising in newspapers or on the radio with home deliv- 
ery of merchandise by the seller's trucks, or solicitation of sales through 
catalogs with shipment of goods to customers via common carrier does 
not establish sufficient connection to require an out-of-State vendor to 
collect sales or use taxes for the State m which the customer resides. 

In an interesting case decided recentlv by the Supreme Court, it 
involved a corporation doing business in the State of Washington. This 
company had one employee in the State of Washington. He did no 
selling. He was an engineer. He provided customer information or 
provided information to one customer that this company had in the 
State of Washington. He was a public relations person, representing 
that company in that State. In a 1975 decision of the Supreme Court, 
it held that these activities of that one employee sufficed to trigger 
Washington's business and occupation tax law, a gross receipts tax, 
on that out-of-State corporation. 

Thus, for those selling tangible personal property. Federal law pre- 
scribes that an out-of-State business must have more than a salesman's 
presence in order for State income taxes to apply. For sales and use 
taxes, Federal guidelines permit more modest jurisdictional standards. 
A salesman or agent representing a vendor in a State establishes a 
sufficient connection which requires an out-of-State vendor to collect 
the State's sales or use taxes. As for a gross receipts tax, the Washing- 
ton case has set a standard which allows jurisdiction to tax on the 
basis of a resident employee whose duties are to provide informational 
responses to a customer. 

Li each of these areas of taxation, Federal guidelines have estab- 
lished minimum, uncomplicated standards, which must be met or ex- 
ceeded in order for the States to tax those businesses engaged in inter- 
state commerce. It does not seem unreasonable then for the Congress 
to provide comparable criteria for State taxation of financial institu- 
tions electing to transact their business across State lines. However, in 
my view it is questionable if the precise jurisdictional standards, 
definitions of State tax base subject to apportionment^ limitations on 
the joining together of affiliated depository corporations for tax meas- 
uring or the designation of a formula for the division of income 
between the States is warranted at this time. 

Until very recently, 1969, States were prohibited from taxing the 
interstate business activities of national banks under U.S. 5219 and the 
moratorium provisions of the several laws that have been enacted 
since that time. National banks enjoyed a protected position, unlike 
that given any other business, for years. Under prior Federal law the 
States had few alternatives to choose from in taxing institutions. If 
they chose one tax, they had to forgo other levies. National banks, 
for example, were not taxed under the intangibles tax acts of the several 
States which imposed such levies, nor were they subject to documentary 
stamp taxes; they were immune from all States' use taxes and were 
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unaffected by sales tax laws which were construed to be a tax on the 
customer rather than on the seller. 

It would seem unusual, I think, for the Congress to establish the 
standards provided in S. 1900 for the taxation of depositories, while 
ignoring other vitally important industries which are engaged heavily 
in interstate commerce. 

To my knowledge, Congress has not demonstrated an interest in how 
the States tax the incomes of railroads, public utilities operating in 
two or more States, with the possible exception of a bill introduced by 
Senator Fannin in the last session of the Congress, pipelines, airlines, 
freight haulers, and bus companies. Many oi these are regulated in- 
dustries and there are no Federal guidelines with respect to the juris- 
dictional standards of the division base with respect to those kinds of 
businesses. 

Because of tax restrictions of Federal law and the limitations placed 
on multi-State banking by Federal and State regulatory agencies, 
neither State tax officials nor representatives of the depository indus- 
try have experience in working with jurisdictional standards or in 
providing means for division of the tax base of a financial institution 
operating in several States. One gets the impression from the litera- 
ture that the banking industry is in a very fluid State and that prac- 
tices now existing will be changed in uncertain ways within the nes± 
decade. There is evidence of pressure for the removal of the traditional 
barriers to out-of-State activities by commercial banks and in certain 
instances by thrift institutions. Thus, it seems unwise to set into law 
all of the immutable measures now recommended in S. 1900. 

With respect to specific comments on S. 1900, as you have heard be- 
fore, the bill does provide a jurisdictional test which is based upon a 
business location. One example or one test which must be met is that 
a depository is deemed to have a business location in a State if it has 
one or more employees with a regular presence in such State. How- 
ever, with almost "Catch 22" results, section 306(a) directs that an 
employee shall not be considered to be located or have a regular pres- 
ence in a State if his activities within the State are the solicitation of 
loans, the receipt of deposits, which are subsequently transferred out- 
side of the State, making credit investigations, real estate approvals, 
and so forth. While it seems that one section giveth, the other taketh 
away, with respect to this standard. 

A business location is also established under the provisions of S. 
1900 if a depository maintains an office in a State. Although an em- 
ployee whose duties are restricted or excluded, and as we nave just 
indicated, may be the sole purpose for the location of that office in the 
State, the presence of that office does constitute and does guarantee 
jurisdictional presence of the out-of-State depository in the taxing 
State. 

If a depository regularly leases tangible property in a State, a busi- 
ness location is deemed to have been established. However, authority to 
tax in this situation is limited to the income with respect to such 
leased property. A number of banks provide, in my observation and 
experience, traditional nondepository services, in addition to leasing 
of tangible personal property, such as fiduciary, management, data 
processing operations and the like. If these undertakings are suffi- 
ciently within a State and there is an interdependence and a inter- 
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relationship between the separate departments of an existing de- 
pository, then the full scope of operations of the bank should be taken 
mto account in dividing the tax base among the States. 

This concept is not foreign to existing practices in the division of 
income betwewi the States for all other kinds of businesses and to pro- 
vide otherwise for banks and other depository institutions would 
create an unwarranted departure from existing uniformity in tax law 
administration. 

Lastly, section 304 of the bill extends a business location to a de- 
pository which owns and uses tangible property involved in funds 
transfers in the State. It is predictable that electronic fund transfer 
devices, once permitted to operate across State lines, will be shared by 
several banks. It is not likely that the same corporation which owns 
these machines will also provide banking services. Thus, a remote 
bai^, in competition with local financial institutions, may be allowed 
to accept deposits, make loans, and transfer amounts from one type of 
customer account to another without paying a State tax on such activi- 
ties simply because it does not own the facility it uses. 

With respect to the apportionment formula, section 201 of the biU 

Erovides a State may not impose a tax on the income or gross receipts 
y an amount which exceeds the application of the prescribed appor- 
tionment formula when multiplied by the State tax base. 

The two equally weighted elements of this fraction are intended 
measures of a corporation's payroll and receipts factors for each taxing 
jurisdiction. It is my recommendation that Congress not extend its 
direction at this time in the matter of how income ^ould be distributed 
among the States, other than to require that each jurisdiction observe 
a fairly apportioned standard. It may very well be the apportionment 
factor suggested in S. 1900 is an adequate and fair measure for the 
apportionment of incomes of depositories. However, again it is urged 
that experience in taxing multi-State banking activities be achieved 
before prescribing a precise formula. 

With respect to the location of loan receipts, all interest, discount, 
net gain, and other receipts from each loan which is secured primarily 
by real estate is assigned to that State in which such security property 
is located provided a depository business location is established in that 
jurisdiction. 

If the receipts from loans are attributable to property in a State 
which lacks taxing authority, however, the receipts are then assign- 
able to the State in which the depository's principal office is located. 

The apportionment of income of a depository doing business in two 
or more States should not employ a formula which includes a sales or 
receipts factor which attributes any part of the tax base to a taxing 
State on the basis of loans made to or owed by residents of that State 
or secured by property located in that State. The judgment of risks, 
the availability of investment funds, and the loan service functions of 
the depository occur at its principal offices. The location of the loan 
collateral is of secondary importance in determining where to place 
the loan receipts and the income from lending. Inclusion of this con- 
cept in any bill dealing with interstate taxation would lead to com- 
plexity, uncertain tax shifts, and uncompensated compliance burdens 
for taxpayers as well as the tax administrators. 
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It is not clear to me what is intended by section 203(c) (3) with re-ii* 
spect to the location of receipts from interest, dividends, and gains 
from securities. The bill provides that such amounts be attributed tOi)« 
the State, and I quote, "In which the principal trading activities are iff 
conducted." Does this mean that a bank in Wisconsin which is doing.^r 
business in more than one State would be required to attribute its se-!i« 
curity and money market instrument income to the financial center.^ 
States in which such activities regularly occur? If so, I would argue -jg 
that this is an unreasoned allocation. Income gained from such activi- i^a 
ties is based upon decisions made by the officers and employees of the ^ 
depository, who are located at the bank's headquarters. To attribute m 
the results of those activities to a trading center is without justification. ^ 

With respect to exclusions, there are two items on wmch I would ^^ 
like to comment. .j^ 

Dividends received from a corporation in which a depository owns j^ 
at least 80 percent of the voting stock may not be included in taxable ^^ 
income. Wisconsin and other States, though not all, tax dividends re^ 
ceived by its corporate taxpayers regardless of the relationship be- 
tween the dividend paying and receiving entities. The section 205 ex- 
clusion for dividends carries over to this bill a Federal tax policy 
which allows a 100-percent dividends received deduction for qualify- ■ 
jnfir dividends received by members of an affiliated group. , 

If enacted, this provision would modify State tax laws to an ex- 
tent which could not have been contemplated. If one depository in my 
State qualified for taxation in more than one State, -its dividend in- 
come from affiliated corporations would become excluded. Equal pro- 
tection considerations would then certainly bring about similar treat- 
ment for other depositories and, ultimately, for all corporations. Cer- 
tainly, the Congress does not intend its actions to impact so broadly 
on State tax policy by approving this provision. If an out-of -State 
bank is permitted and wishes to engage in business in Wisconsin, it 
must expect to be treated as are all other corporations. If it disap- 
proves of our State's tax policy provisions, it is welcome to advance 
its recommendations for change to the legislature. 

Section 205 lists another income item for exclusion from net income 
and gross receipts taxation. Income or receipts derived from the 
conduct of business at an office, branch, agency, or other fixed place 
of business located outside the United States is not taxable. Spokes- 
men for the depositories have indicated that an apportionment form- 
ula in an interstate taxation bill would not properly give appropriate 
weight to the differences in interest rates and wage levels for foreign 
operations. Nor, they continue, would any tax scheme reflect the dif- 
ferent reserve and other regulatory requirements, money controls, 
exchange rate and currency fluctuations associated with foreign 
operations. 

If bankers engaged in international finance cannot handle the 
arithmetic necessary to express their foreign branch office operations 
in stateside tax terms, I am at a loss to understand how they depict 
the income or loss from these overseas offices in their annual reports 
to shareholders. There is nothing sacrosanct about income from over- 
seas or are the accoimting problems of conversion to dollars that 
difficult. If a State wishes to allow separate accounting for a foreign 
operation, it will do so. However, the authority to include the results 
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of foreign transactians in net inoome subject to apportionment should 
lot be denied. 

Previously when the teotiinonT wms being tmken and confident inn> 
vere underway by the Adviaoiy Commission on Interi^)vemnienral 
Matiopa, I had the privilege to testify and represent my Statc'-^ 
fiBir with respect to what we think Cnigrpss should ron^ifier in the 
iddof Federal l^pslation in dealing with the inter>4ate taxation of 
d^QOtories. On the last page of our testimony i> a reprint of that 
neommendation, which we believe was i^ood then and is uotmI tmlay. 

Under this recommendation the State would deny authority ti> tax 
ni ODt-of-State depository wider a doin^-husinefv:-ty|)e tax if t}i«' 
onlf activity or transaction conducted within the State wa- tlit* *^>liri. 
tstuHi of loans or deposits or sales of other de[>o>itory M'rvi< c- if t^f-i' 
loins, deposits, or sales of service are approved or reje<-t<d. -urvj.-fi. 
or performed Skt an office or other location out.x^ide the Stutr. Authority 
tomipose a tax would be denied if the only activitits or tran-a' tion- 
eondncted within the State are the prosecution of rcriu'tlio to fnf'in <• 
liens or otherwise protect a security interest in tlie <*aM* of a ticfault 
on a loan. 

In the interest of time, it is pretty much tlie >arMe n*foriiin<'n*lation, 
with some slight change, that was nriade hy the Advi-nry roinrni--ion. 
I think it creates a need for a substantial pn^xTir <• of a ibjiositrny 
within a State before that State's taxes will l>e tri^^^roil. 

I think if the Confrress feels a compulsion to enact Ie^M>hition to 
guide State taxation of interstate depositories, it may res|Mstfu]]y wisli 
to consider this plan as an alternative to the pro\ i>ion> found in S. 
1900. It is my final observation that the proponents of S. 1000 aro 
nnneoessarily concerned with what may ha]>i>on. may happen, as time 
passes now that the moratorium on State imi)osition of doin;: business 
taxes has expired. The record to date. su])stantiatod by a review of 
law changes by the National Association of Tax Administrators, does 
not uncover activities which support the fear that States will rush 
pellmell to adopt measures which will have deleterious consequences 
for banks and others. 

You have heard testimony today about what mav happen in Indiana, 
those banks that are bordering near Kentucky and Illinois, and Michi- 
gan. I cannot speak with certainty, but I would sufjgest that those 
bordering .States have not made the first move to impose a tax on 
businesses, banking business so located. 

What I believe has been chartered in S. 1900 is unnecessary in some 
instances and bad tax law in others. With respect to the ar^iment that 
banks cannot with certainty en^a^e in multistate activities without 
congressional insurance for safe passage, I would again ask that the 
record of the States in the past year or so be reviewed. 

And, finally, I recall what was told me once, that the former chair- 
man of the House Banking Committee on the occasion of the introduc- 
tion of a draft such as this, cautioned and advised a younger member 
of the national legislature "If it's not broke, don't fix it." I think 
those words are impressive and important and significant today, when 
we consider S. 1900. 1 hope you will agree. Senator. 

[The complete statement of Mr. Smith follows :] 
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TESTIMONY ON S. 1900, 

by 

Daniel G. Smith, Administrator 

Income, Sales, Inheritance and Excise Taxes 

State of Wisconsin 

Tht purpose of ny appearance before the Subconmlttee on Financial Institutions Is to describe. In a general 
May, tlie extent to which, I believe, the federal govemawnt should regulate state taxation of financial Insti- 
tutions and, more specifically. Indicate which of the several provisions of S. 1900, Identified as the Interstate 
Taxation of Depositories Act of 1977, require your cautious consideration. 

FEDERAL LIMITATIONS IN OTHER TAX AREAS 

Before discussing the taxation of depositories by states other than those In which they are domiciled or 
headquartered. It nay be helpful to review ~ for comparison purposes -- the federal limitations now present on 
state taxation of other kinds of Uii1n«st functlon^^ Under P.L. 86-272. a state may not Impose Its Income tax 
on a business selling tangible pfnofHl property ff the only activity of that business 1i thi ullcltatlDn of 
orders by a salesman or agent, t^^ch ord«r» tent outside the state for approval, ind filled by delivery 

from a point outside the state. This law, enacted in ']9&?, app1 es to proprietorships, partnerships, and 
corporations engaged In mercantile and n)nuf#ct(ir9f>9 b^Jil s activities. It does not, however, extend to those 
bustne^^ei irtilth i^-t^ or provide serv^EFi In Mirf tlun dne ^t'Ec 

In three cases, the U.S. Supreme Court has prDvldetf Juri%d1ct1(>(u1 guidelines for the imposition of state 
sales and use taxes. ^ It has been held that an oiit^of'iUtc to-lltr luit collect a state's sales or use taxes If 
the business has a ulimn ifant qpirttlnf Hithln tht itatt ^*a%» only responsibility Is the solicitation 
of custoasr orders. ^Mwtver iJSfiJ-iis !n-j ^^; otirtpipcrs sr or. the radio with hcss delivery of ."xrchar.disc by 
the seller's trucks, or solicitation of sales through catalogues with shipment of goods to customers via common 
carrier does not establish ^ijffUitnt cEmiwctfon to require an out-of-state vendor to collect sales or use taxes 
for the state In which the customer resides. 

A Pennsylvania corporation had one employe In the State of Washington. He did no selling. Operating out 
of an office In his home, he devoted most of his time to maintaining good company relations with one customer. 
Sometimes, he gathered and transmitted product requirement data to his employer. In a 1975 decision, the U.S. 
Supreme Court held that these activities of one employe sufficed to trigger Washington's business and occupation 
tax >evy on the flHt-of-itatt corporation. 2 

Thus, for those selling tangible personal property, federal law prescribes that an out-of-state business 
must have more than a salesman's presence In order for state 1 U.m\ to jpply. Fcr iflet and tax^;, 

federal guidelines permit more modest Jurli<j1cttona1 stutdardh. A talt'&rtHn or a^nt repr^setvtlng »ndor 
a state establishes a sufficient connection which requires out-or^ttitB -nBnior to cdIIej:! Uh itatt'i sales 
or use taxes. As for a gross receipts tax, the Washington la^g hgs let &tdndar4 which dHows Jurisdiction to 
tax on the basis of a resident employe whose duties are to provide Informational responses to a customer. 



' Miller Bros, v. Maryland . 347 U.S. 340 (1954); Scrlpto. Inc. v. Carson . 362 U.S. 207 (1960); and National Bellas 
Hess V. Illinois Dept. of Revenue . 386 U.S. 753 (1967) 

^Standard Pressed Steel Co. v. Washington Dept. of Revenue . Docket Ho. 73-1697, Jan. 22. 1975 
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t^BEffm^tttii 



■liBr LS. sni «rt «to ^p ip i^ prvntlMS c« »... •!-:». m ■tf^iMvClf w««M tfVk^ »-L. M-ISO. 

IMwal 1«i. tt* SUMS fei« «w cltmtlwt t» dan* frw «■ «««« ^^ IbtikMAL If tSi« c«m* ow 
tas. ttv k^ to fM^fi all ••«• l«*in. btt^ ta^ hL tti^ ^^ lb «im«Wh iv ku of 
iHMBi W*v k««i> Mdh Icvtas; dlqr aart avt kfl^)Kt ta jhu— mj atov toH* tMay ac^ i«m» frm 
all atatoa' ■• faaaa ani aant vafffactai iv ulas tax Ian mioi l^hhh to tv « Ui on ut cvstowr. 

ratter ikM aa tta aallar. Tki ■aratariM naica mtr:c%tc sutc ta^asttiar of 'a»inf bvslwss* uws on 
tfapasftarlM aiplrai «■ Sapcatear. 1f7i. 



It aaaM saaa aaafil far tta Caafrtst ta attatllsli CJ» stMOaras provlaca In S. 1900 for tl» UMtloa of 
tfapasltarlM itfHla Ifaeriaf atter vftallj fapertMt laiu tries itfiica are angaged keevllj fe iatersuta coMerca. 
la qr kaaMlatffe. Coafrass has net iiiwitratad an laterest le tai the states Ux Uw lncvvi vf nllrviriK. 
p*1lc atllltfas aparatfaf fa tMO or aore sutes. pipelines, airlines, freight iMltn «r hrt cavMiat- w^)a 
clalM Mia tiiat^. IHQ slaflar legislation Is necessary to insure the free flan of owaerce througti aa 
a*rhte^ ta^lat ij^tM, the^t other service iniutries. equally essential to o«r econoaic nail-being, do not 
saaa ta he liyedad bg lack of federal guidelines. 

■acaaia of the tax restricitioos of federal law and the llaitatlons placed on aultlsUte banking by federal 
mt atata ragulatory ageacies, neither state tax officials nor representatives of the depository industry have 
tx^riHtce \n ifStiklAg with Jurisdictional standards or in prfitlding fgr Wlilonaf the tax base of a 

ffnancial litstit¥tlvi operating in several states. One gets the l^fvsj^Hi that thi iHPtlni iaovitrj is in a 
wry fluid suti aod that practices now existing will be changed In wccT^ta^a way! vHthI the next decade. There 
It evidence of pressure for the re«ova1 of the traditional barriers to out-of-state activities by coaaercial 
banks, and. In certain Instances, by thrift Institutions. Thus, it secas unwise to set Into law all of the 1a- 
I In S. 1900. 
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SPECIFIC COMMENTS ON S. 1900 
JU RlSDICT ia< Al STA,i3/\RD ( DUSIN LSS LOCATI ON) 

The bill provides that a business location test must be applied before a state shall have the power to 
Impose Its doing business tax on a depository. Sec. 101. There are four business location standards pre- 
scribed In Sec. 304. Each of these, however. Is qualified In other sections of the bill In sometimes curious, 
sometimes undesirable ways. For example, a depository Is deefned to have a business location in a state If It 
has one or more employes with a regular presence In such state. However. Sec. 306(a) directs that an employe 
shall not be considered to be located or have a regular presence In a state If his activities within the state 
are the solicitation of loans, the receipt of deposits which are subsequently transferred outside the state, 
making credit Investigations jnd rval eitdCt Appt^tluls, acting as trustee of a profit-sharing or retirement 
plan, enforcing loan collection by Judicial processes, etc. What one section seems to giveth, another then 
taketh away. 

A business location also is established if a depository maintains an office in a state. Although an 
employe whose duties are restricted to "the solicitation of applications for loans which are sent outside the 
state for approval. . . ." when located in such office does not establish a taxable connection, according to 
Sec. 306, the presence of an office which exists solely to provide the employe with a place to work gives the 
state authority to tax. Once established, under Sec. 316, lUt jmnr to ttx will then permit the attribution 
of certain loan receipts to that state if loan applicati received tur lopnaiwl in the office — by that 

very same "excepted" empVjyt; rnn thoug^i ihe apitrDval process is completed elsewhere. 

If a depository regularly leases tangible personal property in a state, a business location is deemed 
to have been established. Hpwtvcr, tuthprltjr tP ft* this situation is limited to income with respect to 
such 1cia*tfpt«prfty. iM^wr of iHfrti JMri^idft trg^tfofiAl non-depository services -- in addition to leasing 
tangible fwrional pnpcrty luch fidurlary, management, -data procesi^ng 'Dpvr^tt1or>^, and the like. If 
thFU widcrt4^lng^ jre surri-trientlr within a state and there is an interdependence and interrelationship 
between the ^sjttratB dEpartmnts of a depository, then the full scope of operations of the bank should be 
taken into account in dividing the tax base among the states. This concept Is not foreign to existing practices 
In the division of income between the states for all other kinds of businesses, and to provide otherwise — for 
banks only hhjI create jn unvflrrinted departure from cxttCfng unlfQ-mltr ii-H \n «<ta1nlstration. 

And lastly. Sec. 304 extends a business location to a depository uhldt Ewnt ciHf buf tangible property 
Involved in funds transfers in the state. It is predictable that electronic fund transfer devices, once 
permitted to operate across state lines, will be shared by several banks. It Is Mt -^haly that the Mt^ 
corporation which owns these machines will also provide banking services. Thus, a remote bank. In competition 
with local financial institutions, may be allowed to accept deposits, make loans and transfer amounts from one 
type of customer account to another without paying a state tax on such activities simply because It does not 
own the facility It uses. 
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$*c. zgil of tb« till HMCfflM ttat • sUti aor Mt .fipott • tw oa the Inoow pr grmt no«4pC»-of a. 
■dHDtliory doin^ biHfwit In mn tfvi Pfl* state bayoatf an ^aowit ilifcli rasalts f roi MltlpTylns tt» «t fnooat* 
'«r firm TVfxipti, ^ ^ntcrtbri d^portiflrt^nt fraetfoa. T>it tH tguiMy vfiQMird afaaaata of Oris fcactton 
arV Intandad -IVItiiftf &f ' ^fpar«tlv'i (tV^vJI bJ WB^J^ fACUrr-for 4ich Luiag J«rf0<«tlofe. If^ji-qrV 
'. r^i^aBtkelHi thai Ch^vu aot «tai«|:ft4 dlTwtion, pi W ci»h tn cht ^iimr oi taii4«daap *a*ld>»4 
- tfW^ttvit^ AM>B4 VH.»u«t oflp" Vihii ID i^Hiljf* UHt aicA #urtotf1etlon ob i pr w a- "fktHy aMprttaaa'' • .- 
ttv^Ard. U pv tv> w]^ bt -uut tht tpportloAnairt factfif taggaatad In S. 4900 1« aa dl a qaata and fair ' 
■Hi ibr tl».t|iPor|i«vnt ttf laeoiH of dcpAttxirj** operaEinu ^rosa.stete Ifnta. Aoafa. H 4s frgpd««M 
avavi^aMa.lM tte teaiag ■u1t4stete banUng actlvltlas ba aOilavad Vbfwn itrascHbfnf « prac4M fon^ta. 

Vmin Of lOW KfflfTS 

All Infearait. dttcowit. nat gain and othar racalpts from aack Moan vhldi Is sacurad prtaarlV by real 
astate fs astlgaad to that stata In which such sacurlty proparty Is located provided a depository business 
locatfon Is aatabllslMd In that Jurisdiction. Sac. 203(b). If the receipts froa loans are attributable to 
property la vt'tc ta^fch i«cti Uxing MitHDrity, hhntver. the recelpU arc then assignable to the state In 
idilch the depository 'I principal office Is located. 

}IH AppDrtlHii«nt of IncoM f>f (kpeiib>r^ dolog business In two or aore stetes should not eaploy a 
fbHwIa vhlch Deludes a sales or rvulptf Kicur HhUli 4ttr1^t» any part of the tex base to a taxing state 
oa the basis of loans aade to or o^rea bj rv^dtPta vf that stete or secured by property located In that state. 
TNb Judgaent of rIsJu. the avalltblTlty of Invcstnat funds and the loan »rv1ct functions ttf tha daooiltcry 
oocur at Its principal offices. The location of the loan collateral Is of bccondar; >aporCince In deteralning 
ahare to place the loan receipts and the Incoae fr^ lending, inclusion of tHU iLQfic^t ir, tny bill dealing 
wiUi intentflte tuK^on mutU lead to co^lexltj. uncerUIn tax shifts and uncoapensated coaf^llance burdens 
for LsRpveJ^ a mI ti the ta^ ^miMMramn 

It it ut clftif tAat Is Intended by Sec. 203(c)(3) Mith respect to the location of receipts froa 
Interest, dividends and gains froa securities. The bill profldas that tn^ aaounU be attributed to the state 
"in Mhlch the principal trading activities are conducted". Itoes this aain that bank Wftoniln irivfch 
doing business In aore than one state would be required to attribute its security and aoney aarket Instruaent 
Incoae to the financial center stetes In which such activities regularly occur? If so, I would argue that this 
Is an unreasoned allocation. Incoae gained froa such activities Is based upon decisions aade by the officers 
and eaployes of a depository located at the bank's headquarters. To attribute the rcsulte of those activities 
to a trading center Is without justification. 



Digitized by 



Google 



84 



Exclusions 

Dividends received from a corporation In which i depository owns at least 80 percent of the voting stock 
■ay not >« Included In taxable Income. Wisconsin and other \utt^ ity. dWl4«idi rf^f tvtd by Its corporate 
taxpayers regardless of the relationship between the dividend ^Ayfig «nd recelflitq vntlttti. The Sec. 205 
exclusion for dividends carries over to this bill a federal tax policy whfch ^^^«ti IDO percent dividends 
m«1wd dsilietim far qualifying dividends received by members of at ffffllitted gr^up- 

If enacted, this provision would modify state tax laws to an extent which could not have been contemplated. 
If one depository In wy state qualified for taxation In more than one state. Its dividend Income from affili- 
ated corporations would become excluded. Equal protection considerations would then certainly bring about 
similar treatment for other deiKriitprlev and, ultimately, for all corporations. Certainly, the Congress does 
not Intend Its actions tn i^act brvad>y itatt tax policy by approving this provision. If an out-of-state 
bank Is permitted uid wlihet Iq tn^gs In bustnes^ In Wisconsin, It must expect to be treated as are all other 
corporations. If It diitpprgvet of our ^tfte^s tax policy provisions. It Is welcomed to advance Its recom- 
mendations for change to the legislature. 

Sec. 205 11ttt ihcth^r IncoH Item for exclusion from net Income and gross receipts taxation. Income (or 
receipts) derived from the conduct of business at an office, branch, jgincy ather- ftjii«l place of business 
located outside the United States is not taxable. Spokesmen for the depatitiirlri hair« indicated that an 
ippartfonnient Fcr^jla In an Inter&taCip UutHon blT muld not properly 'jIve apprapridtp weight to the differences 
In Interest rates and wage l«veU iar foreign operation}. Nor, they continue, would any tax scheme reflect the 
different reserve and other regulatory requirements, money controls, exchange rate and currency fluctuations 
associated with foreign operations. 

If bankers engaged In International finance cannot handle the arithmetic necessary to express their foreign 
branch office operations In stateside tax terms, I'm at a loss to understand how they depict the Income or loss 
from these overseas offices In their annual reports to shareholders. There's nothing sacrosanct about Income 
from overseas nor are the accounting problems of conversion to dollars that difficult. If a state wishes to 
allow separate accounting for a foreign operation. It will do so. However, the authority to Include the results 
of foreign transactions In net Income subject to apportionment should not be denied. 

AW ALTERNATIVE RECOWHEWDATIOW 
On a previous occasion, I presented Wisconsin's recomnendatlons for federal legislation with respect to 
state doing business taxes of Insured depositories.^ That proposal, appearing at the end of this written 
testimony, represents the continued position of my state. 



'Hearings of the Advisory Commission on Intergovernmental Relations, Washington, April 10, 1975. 
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under this riro—mlitlwt. • state m»U te dMiad nttorltjr to Ux m mit-of-iute dtpoiltory under • 
dilag buslMU typa tu If tiM ttyy actlvltr or trMMctlOM cwdiKttd wUhlo th? lut* Mt the MllclUtion 
•f loon or deposits or soles of other depository services 1 tJwit \wtrv d»pMlu> ssles of services are 
■ ppTBvied or rejected, serviced, or perfOnad at tai affifji qf «ti>cr 1«LitT«ft «ut&idt the sUte. Authority to 
la^ose e tax would be denied If the only «ci1vit4ai or traniut^tmi conducted within the sUte are the 
prosecution of rawadles to enforce lions or otherwise protect a security Interest In the case of a default on 
a loan. 

ftather than prescribe definite apportlonaent factors, tdienever apportlonMant of the Incoae tex base on an 
oal-ef^tUu d(i»iitGry is required, the tex nay be applied only on filriy tppariinr»d p«rt of the depository's 
net Inooae. recelpU. ete. Mdltlonally. In any uu MiUnq «lti^ W apportlonMnt of IncoK of a depository 
^lag butlMh^ .i. ;-n, or aore states, the fonaula should not Include a sales or receipts factor to be used In 
4wt MW at M attribute any part of the tex base to a Uxing steta on the basis of loans aada to or owed by 
rcslitntv Dt Uhl (iiic f>r socurod by Property located In that stete. or on the basis of deposits received or 
held for persons resident or dosriclled In that sUte. 

Hhlle this outline for federal 1«DiU]4tloh m.y iiot satisfy those athlrst for precise direction in all 
situations which will occur. It does t^tibll&h c^-ttvrli under which depositories knowingly may plan for expanded 
operations and by tdilch stete adalnlstrators way deteralne the tex utnu^b^nCM af iJtou activities. It does 
eai pXmt artUTc^fll Unite on the texatlon of Income according to its type, nor does it direct an allocation 
of recelpte In untradltlonal ways. This plan preserves existing state tex bases, prescribes a Jurisdictional 
stendard uhlch assigns Incoae to the states In a familiar way and requires that the apportionment of a financial 
Institution's Incoma must be equlteble. 

If the Congress feels a compulsion to enact legislation to guide the states' taxation of Interstate depositories. 
It nay wish te consider this plan as an alternative to S. 1900. 

jTm jcrrw tmcf ewo cf mAToiitw 

Hr ffiHl observKlDn that the proponents of S. 1900 are unnecessarily concerned with what may happen as 
tine pi(i*i that the moratorium on state Imposition of doing business taxes has expired. The record to 
date, lubttintlated bjr review of law changes by the National Association of Tax Administrators does not 
uncover activities which support the fear that states will rush pell-mell to adopt measures which will have 
deleterious consequences for banks and others. 

What lui ttttf\ £hartad In S. 1900 Is unnecessary In some Instances and bad tax law In others. With respect 
to Ute «rjuKnt thit bank^ cannot with certainty engage In multi-state activities without congressional 
ianiraDoe r^r safe ^ssiage, I would again ask that the record of the states In the past year or more be reviewed. 
It Is reported that the late Representative Wright Patman, for many years chairman of the House Banking Committee, 
said. "If it's not broke, don't fix it", at the time of Introduction of legislation intended to cure problems yet 
to develop. I think those few words have significance for us today in considering S. 1900. I hope the committee 
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RECOMMENDATION FOR LEGISLATION ON STATE DOING BUSINESS TAXES OF DEPOSITORIES 

(a) It Is recommended that the Congress enact legislation which would deny authority for any state or 
local government to Impose on an out-of-state commercial bank, mutual savings bank, savings and loan association, 
or credit union 

(1) a tax on or measured by Income, or by other receipts from banking or depository services 
or by property (except tangible personal property located In the state) or 

(2) any other tax Including a franchise, privilege, general excise, or license tax on or with 
respect to the conduct of the business of banking or providing other depository services In 
the state 

If during any taxable year or other period the only business activities or transactions conducted within the 
state by or on behalf of such entity are (1) the solicitation of loans (whether or not secured by property 
located In the state), or deposits, or sales of other depository services, and these loans, deposits or sales 
of depository services are approved or rejected, or made or received, or serviced or performed at an office or 
other location outside the state or (2) the prosecution of remedies to enforce liens or otherwise protect a 
security Interest In case of default on a loan or other Indebtedness secured by property located in the state. 

(b) Further, such legislation should provide that 

(1) where a state, in confomity with the foregoing limitations, establishes jurisdiction to 
ispcse a tax en or rcas-rcd by the inccrc, receipts or property cf 3 depository institu-tion 
that has its home office or principal place of business In another state, the tax may be 
applied only on a fairly apportioned part of the depository's entire net income, receipts, 
property or other tax base and 

(2) for purposes of such fair apportionment the apportionment formula shall not include a sales 
or other factor so defined that It attributes any part of the tax base to the taxing state on 
the basis of loans made to or owed by residents of that state or secured by property located 
In that state or on the basis of deposits received or held for persons resident or domiciled 
In that state, unless such loans or deposits are approved, or made, or received at an office 
or other location within the state. 
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Senator MgInttbe. Thank you, Mr. Smith. Mr. Miller. 

BIATEMEHT OF BEHJAMIH F. MULEB, LEGAL STAFF, FSAHCHISE 
TAX BOASD, STATE OF CAUFORHIA 

Mr. MttjiBR, Mr. Chairman, contrary to the statements of the 
gentleman who testified before, I think I am to a large extent in 
accord with Mr. Smith's testimony, and I think this demonstrates the 
Staftes can in fact come to some agreement 

[The statement of Mr. Miller and attachments follow :] 
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STATI 0» CAllPOtNIA 

FRANCHISE TAX BOARD 

tJkC\^*MtHtO. CA.irOtMtA 9iur 

Tai.HOM. (9i6) 35^-0892 



Moveober 16, 1977 



The Honor«bl« Thomas J. Mclatyrs, U.S.S. 

Chairman 

Subconnaittae on Financial Instltuclon 

Coomictae on Banking, Housing, and Urban Affairs 

Washington, D.C. 20S10 



Thank you for your Invitation to testify and offer cofflnents on the **Interstaca 
Taxation of Depositories Act of 1977." The California Franchise Tax Board 
weicoc«s the opportunity to nake known its views on this proposed legislation 
and any other legislation effecting the state's rights and methods of taxation. 

In 1860 Congress enacted legislation which waived the Irrrninity of national 
banks froc state taxation to the extent of authorizing the states to inpose 
real property taxes on national banks and nondiscriminatory personal property 
taxes on national bank shares or on the capital stock of national banks. In 
1S60 this was for all practical purposes a complete waiver of the isBunity of 
nacicnal banks from state taxation. Over the passage of years, the methods 
by vhlch states could tax national banks were gradually expanded, but these 
aethods were not expanded as quickly as the methods by vhlch states taxed 
general corporations. What was originally Intended to be a coaplete waiver 
of iciaunicy fron state and local taxation with respect to national banks 
beca=e instead a protective barrier for such banks. 

In 1969 legislation was enacted directing the Federal Reserve Board to oaka 
a study of state and local taxation and to report to Congress its recoicsttnda- 
tions as to what, if any, furtiier federal legislation may be needed to 
rticoncllfi the promocion of the economic efficiency of the banking systems, 
vf.r' rhe achievtiont of effectiveness and local econony in meeting the fiscal 
neiids of the stat-s and their political subdivisions. The Federal Reserve 
rt-jjrc -IS subtnitcad at the end of 1971. Apparently dissatisfied with the 
Fedcrral Reitrve's report. Congress, in August, 1973, directed the Advisory 
CorwT.lsslon en Intor -Covernxnenr.al Relations to make a new study and prepare a 
report. 
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Bon. Tho— ■ J. HeZ&tjra 



Its r4Co«Mn(Ucloa9 ««r« st^alttcd to Coogrttsa la Kay of 1973. Tho fcui— n 
d>clo» <ft cHb ACI& war* fairlj llcic«4 Aid i*mlt madalj ^icb th* eucccaat 
of a JurlBdlctloTul ataad«rd« t«*t ilnilir to tboa* applied 1* to inafil 
HfCJAEli* corpora tlaiu aa umt forth iii Publtc Tjv BA-±T2. EsatIaei Hta tfclJ 
oa ttia ACIR tvport la May of l^^a Tb4 CiLlCcnil* Frndtlt* Tax Bq^rd Bubnlttad 
■ uTlct4d 9tataDv4t and alao pTa**ac4d oral ttatlamir at cba^a twarlsti 

It «as tha poaltloa of tha California rranchlsa Tmx ftoant 1a Tbosa tuartofi 
that thara «as no aaad for fadaral InfnlTaBaflt In icat* or local tuuclaa of 
Miltl^itata and iMiltl-iutlffnal liualiia^iai, vfaatl^ar th«f ba dapoiltorlu* bask*, 
fliUBcl^ or flanaral co rpoTatlaaa . It la atill our pootdoa that oo fodaral 
lairolTaBaat li uarrancad. Ha ara oppoaod to Saaata BUI 1900. 

'Tba itacaa hava ba*it fra* to tax natloaal baaka or ^apoattqrlaa la vhatavar 
■aaabr thtij ttlghc chooaa for oalf a vary llMltad parlod of tlaa. As far aa 
m u« 4V4» th«r4 haw ^van na alfnlf leant chAiftaa In tba uoAaif la vhldi 
utlonal banka or dapoalEoriea ata taxad by a tat a and local K4V*Tsnnt<. UatU 
tuch tiff* aa tpaclflc^ ta^l ptobLaKi «ra idantlflad vv 40« oo ^a«U for anactlnt 
Utialaclon 9ucb ■■ Sana c a bill 1900 vhtdi would rainacaca Frafar^ecltl traatoaot 
for dapoalcoriai having op ■ rations In nora than ona ataca or on* country Tttara 
ha* btan -oo shoulas Eade tttn-t fucti cradtoant lit a^^dad or r*ttulrad ind vm ballava 
It would b* pii^lcMlAily Inappropriate givaa tha racant allalnatlon of prafaran- 
ti4l Craatsaat.. 

Callfonla^a nethod for taxlag national banka and dapoaltorlaa haa baan carafully 
davalopad ov«r a long parlod af tiat Dndar CiItfamLa L«v tata and national 
banka aad other tlatQCi^i carporatlon^ tiave aluaya haan ta**4 is tha aasa laantiar. 
fiaaaelal corporations ara tarad it a hlgbar rata rban f*a*r*l torpor* clonjf 
^*CA49* natloiul b^nlu hava btoeo ajtaupted froa cartaln cax«p appllc«bl* c? e>th«r 
cDf^raclona. tTila Additional tncoma tvc butdvn hai baan flpadflcall^ da»itD*d 
to aquallsa tha tax burdan on banka* ftnantlal corparadona and sanaral corpora-^ 
tlona. Tha CallEcmla nacbod for caxlnK national baaka vas JudlclollT approved 
la SacurltT Flrat WAtional Bank T. Franehiaa Tan Board , 35 Cal.2d 407, Appaal 
diiiila»d 363 U.S. 3. 

Callforala utUlzas a thraa factor apportlonaant fomzla to coaputa tha California 
portion of the Incooa of a unitary bank or depository boalnaas. Thla forBula has 
baan specifically desli^nfid eq be Inter grated vich the Onifom Division of Incooa 
for t-u Purposes Aj?c (UDITFA) by which Calif omit and a nuaber of other states 
tax laaaral bualnsss corporations. A cooprahanslTa guideline haa been adopted 
and publlabad which is applicable to all f inaaclals Thla guideline vaa devel- 
oped in confult^tloa with the Callfomi. Baokara Aaaoclatiou and sose of its 
Kaober banka. A copy of this guideline is attached. 
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Hoa. Thomas J. Mclntyrft 
Pag« 3 



California 'a ^utdftlin* for Uu apportionaant of inco— oC banks aad fina nci a l 
corporations hts b*«4 ^iifaaietad to th*. fbUU.-Stac* lax Caaiiaavaa (MIC] fot 
its cauaii^t^tiin tai vp *rt boatful that *fC*T apfiroprlat* tbtIw and iwrLsicn. 
le win bacDoa a atandaH ikatbod Lisvd b^ all idC 4tac*a 4b4 parbaps b/ odiara* 
Vm baliava tlxla aboin that tba icaiaa af* abla to davalop ifonprlata aacbqdi 
for taadiit naticnM bafLka aqj d«paaitarlaa vlthduc fadaral 444 tt tunc* ■ 

If fadaral Xa(i«lACian U to b4 a^pted daalia^ vlrh atata and Local nathodA 
of caxiJi^ aaclonaJl baaka, it ahould ba linitad to a JurlsdiAtiooal acaodaxd 
■ Ubllar » thac twt forcb lot tcaaril corpaia^t^na la Public Lav 8^2-7 1 ^ an 
raciTWUiUd hj cba ACXE raport^ If afire axccMl^a £a4«ral l*ti4l4tloD 1« 
•nactad tba s^^Iln" davalopad by Calliorala nny ba oaafnl. 

Whll« «• «ra EilJLag for tba itcord our cancan an to apttcifie provisions of 
ths bill, va vish to lult* tvo obiarrac-loaj vttb raapact to tha biU.» Flisc, 
in 4ur 7l«v Ic Li cmplacel^ tnapproprldta to tax tJi^Acata dapoalcoriea 1^ 
Oni Tiannaf and to tax ouc-t>f-iEacq d^poslcoriat la a dlffarant nannar* Undar 
cba f4CiMila vatbod of cot^utlng ca^abla ltac«i«» tba icclvltlaa of in-4Ut« and 
cuc-of-^iEata corporatloca abduld b« reflactad In 4a Li^tictl naanar Zt m 
pi^tlr*:}';- urlidlctinn vlabai to valw tea right to tax parti^cular accivttlaa 
in ordar to 4a(;4uTd«t ^ti^li actlvltiaa b^ out-of-stata institutions it should 
be allovad, but ant rg^ulry^ * to dt> ao. 

Attached to our vrlctcn ttatc&^c ia a copy of Section 191(d) of tha California 
Corporation Coda iriiicb apacliia* a binder o( atttvitlaa which an out-of-stata 
financial instltutlnn can vt^a^e in Cdllfoniii irlthout bain^ aubjact to tax. 
Thaa* apaclflc axe apt Ions hava been enacted b^ tha Stata of Calif oroia ca 
CQCOtirija DOt-of-aCata f loanclal corpo rati ana to conduct bualaata lo CallfDroia. 
U« bellcva that It thould ba tip to each Individual stats Co dctamlnd what 
actlvlclaa of oui-of-ecica flMOdils it wl^ha* to apaclflcallr woeourajia vltbln 
its own jurisdiction. This should not b« iMtndatnd by Cadaral lagliliclon. 

Second, snsctasnt of Senats Bill 1900 can lead to but 0d4 ruult tha 41ct«tios 
b^ tha Fadaral GovennHat o£ atata policies for ths taxation i>f dftpaalcarlaa. 
No fact* h4v* bem jtuboltc^ vhlch tutlfy siich radical Inter^wttcu 1a state 
tivai Suth coQptebei^.s' -.^--^ l-ir-i^^laclon -trmild loavlcablT lead to federal control 
as to the taxation of all ■nlti-atate and aulti-natioaal businsss«s. Such 
action is unwarranted and unnecessary. 

Mr. Benjaain 7. Miller, Counsel for the Franchise Tax Boerd viU app«sr and aaka 
a brief stateaant at tha Hoveaber 22, 1977 hearing. 



Martin Huff 
Executive Officer 



Attachaents 
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nts on Specific Provisions of 8, 1900 
"Intttrstato Taxation of Daposltorias Act of 1977" 

As In tiM proposed' "Xotarstats Taxation of Issposltdrlas Act of 
1976* tills lilll cotttlnuss to .incorporata "tlM. post ojyjacj^onable 
f aatwras of ytecloos. blll,s praparai) by biufinas* assocliitAgris vhi^ . 
hava batti,*aav*lop«a to mkmafit \iiti9% om^ts of lacoaa of siat4.stata . 
and iilti national buirinass.axid.,pa<aits tax 9ansaquaneas *to.,ba 
govarnad by .tha corporata foza -through which tha business is roon- 
duct ad rathar than such oonsaquancaa baing gqrvamad by substanca. 
Tha aasonptioa is that raatrictiva fadaral intarstata tax lagialation 
will ba providad for othar businassas and dapositorlas ara antitlad 
to parity, ifa baliava tha assunptlon is invalid. Aslda fron -tha 
raqniraaant that national banks ba taxa^ sijailar to stata banks, tha 
only rastrictiva fedaral lagislation matarially af facting stata 
taxas is Public Law 86-272. Ha ara not convincad that oassiva 
rastrictiva lagislation should ba anacted in tha absan^a of a claar 
lisBionatratlon that the stata taxing nathods ara unraasonabla or 
inaquitabla. Na baliave that an objective review of state taxing 
■athods, and in particular as relating to depositories, tiould 
establish that they are taxed fairly and equitably. 



(FTB 11/77) _j^. 
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Sec. 101 This section generally restates existing law. The 
activities of any affiliate of a depository engaged 
in a conoaon business should be sufficient to estab- 
lish jurisdiction to tax and the section should be 
amended to so provide. 

Sec. 201(a) The bill proposes that a two-factor formula (payroll 
and receipts) be utilized to est£a>li8h a ceiling on 
the amount of tax which may be assessed a depository 
taxable in more than one state. 

California utilizes a three factor formula (property, in- 
cluding tangibles, payroll and receipts) for apportioning 
the income of depositories or other similar businesses which 
is founded on the provisions of the Uniform Division of 
Income for Tax Purposes Act .HIDITPA) . We believe this 
approach is fairer to all depositories, large and 
small, and thus is preferable to the two factor 
formula for several reasons. First, it teuces deposi- 
tories and other financial s in a manner similar to 
that used for all other corporations. Second, the 
use of a three factor formula has been recognized and 
approved by the states and courts for a number of 
years. Third, this formula encompasses the three 
principal activities which generate income, that is, 
the investment of capital, the efforts of labor, and 



(PTB 11/77) 
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access to the market place. These three elements are 
equally as productive and important for a depository 
or financial as they are for other corporations. 
Fourth, it will discriminate against other financialg 
who compete with such depositories and use the 
standard three factor formula. Fifth, it will 
attribute less income to the home office state 
since investments are typically larger in such 
states. Finally, the absence of a property factor 
in any formula apportionment appliceible to capital 
or capital stock taxes is illogical. 

Sec. 201 (b) This is the test adopted under UDITPA for general 
corporations and it is appropriate also for deposit 
tories or finemcials. 

Sec. 201(c) (l)Neither the states nor the taxpayers should be able 
to require combination in all cases. Affiliated 
corporations in unrelated business should not be com- 
bined for example. Some eurea of discretion for 
variances should be allowed both the states and tax- 
payers similar to Sec. 18 of UDITPA. 
We see no reason that Edge Act corporations should 
be excluded from a combination if their business 
activities are a part of the general business of the 
affiliated group. Further comments with respect to 
the definition of an affiliated group and unitary 
business are set forth under Sec. 310. 



I 11/77) 
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Sec. 201(c) (2) There is no basis for distinguishing between deposi- 
tories which have their principal office in the 
taxing state as compared to those which have their 
office located outside of the state. Once a deposi- 
tory neets the jurisdictional standard there should 
be no distinction made as to how its income is computed. 
This section could cause either more than or less 
than 100% of a depositories income being subject to 
tax since a depository might file a return or pay tax 
on one tax base in its home state and a different tax 
base in other states. 

In addition there is no basis for excluding the inc(xae 
and factors of the entities solely on the basis of 
the characteristics listed in subsections (A) , (B) and 
(C) . Reliance solely on these tests will allow a 
taxpayer to manipulate its form of conducting business 
to its best advantage. Under the unitary concept 
utilizing both combined reporting and formuleury 
accounting it is only if all the activities of the 
related corporations eure taken into account that the 
true income of any element, or derived from any juris- 
diction, may be determined. General corporations have 
to account for all such income and activities and 
are taxed on this basis and there is no reason 
depositories should be treated differently. 

(FTB 11/77) 
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3«c. 202 This is in accord with general ODITPA principles. 

See "Guideline for Apportionment of Income of Banks 
and Financial Corporations.** Attachment. 

Sec. 203 For greater specificity and slightly different rules 
see "Guideline for Apportionment of Income of Banks 
and Financial Corporations." Attachment. These 
rules were %forked out in consultation with industry 
representatives and we believe that they reach a fair 
and equitable result and urge that they 
be adopted in place of the language in the bill. 

Under subsection (d) significant receipts will be 
excluded from the factor. The guideline developed 
by California includes virtually all of the receipts 
received by financial and is therefore preferable. 

Sec. 204 No comment. 

Sec. 205(a) (1) Dividends received from a corporation which are not 
included within the business carried on by the 
depository and are not includable in the combined 
return set forth in Section 201(c) , as modified by 
our statement, need not be excluded from income. 
Also, there is no sound"x*easori' for an artificial 80% 
ovmership test since control is present when stock is 
owned in excess of 50%. 
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Sec. 205(a)(2) This exclusion should be struck. Under formula ac- 
counting as utilized in California the true income 
realized and taxable fron any source can be determined 
only after including all the activities and income 
of a business wherever located and apportioning such 
income on the basis of a formula. There is no other 
acceptable method to determine the incone realized 
outside of the United States. Any separate accounting 
method is susceptible to manipulation, intentional or 
not, because of the subjective judgments which must be 
made by the taxpayer in assigning receipts and 
expenses. This provision goes beyond the recommenda- 
tion of the AriH. 

Sec. 205(b) No comment. 

Sec. 301 No comment. 

Sec. 302 There should be no distinction made between deposi- 
tories and other nondepository financial entities 
which are in competition with them. Providing a 
method of taxation applicable solely to depositories 
might result in different and discriminatory tax 
treatment between such entities and other financials. 



(FTB 11/77) 
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3S3 Sas tmat 'StMtm* shos^ld i2&cl.sJtt th« Coawsr.wNilth oS 

304 (a? Siihfrrim ii> mad (ii^ arc s^ailar tc th« standards 

appliad to gcaaral ccrpcraticna under Public Law 
■€-272. Subscctics iiii^ is acceptable only in part. 
OBoa joriadictxcr. is •stablls^.•d nc lis:itation 
should be placed or. the ir.ccae or activities to b# 
taxed as is apparently required by the last ^racrap>. 
of this section. Subsection (iv) should be revised 
to eliainate the requirenent of o«mership. Use alone 
should be sufficient since much cf the equipatent 
involved in "funds transfers* is of a character whioh 
is typically only leased or rented. 

304(b) The definition of "independent contractor" \!( not 
acceptable. Under the definitions set forth «n 
independent contractor could include a nondepomtx^rv 
corporation more than 50% owned by the d«»VH>8iito»Y ^^* 
affiliated entity and which acts for an unrelat<Kl 
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principle in one isolated incident a year while 
acting primarily for the depository. 

The activities of separate corporate entities 
included in the affiliated group should establish 
jurisdiction to tax with respect to all members of 
the group if they are engaged in one business. 

Sec. 304(b)(3) could result in none of several 
nonaffiliated depositories making loans or partici- 
pating in loans within a state being taxable. Each 
would act as a shield for the other. 

Questions exist as to the necessity of any of these 
restrictions. California Corporations Code S 191(d) , 
copy attached, already establishes somewhat similar 
restrictions for California purposes. He believe the 
establishment of such restrictions or waiver of tax- 
able jurisdiction should be left to each individual 
state so the individual needs of each state can be 
met. As long as a state must recognize the taxable 
nexus of another state over income realized by a 
depository there is no danger of multiple taxation. 
Certainly no restrictioxs greater than those set forth 
in California Corporations Code S 191(d) should be 
enacted. 
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Sec. 304(b)(5) is unacceptable since such property 
Is normally leased or rented and the extent of the 
income producing activity is not diminished by lack 
of ownership. 

Sec. 304(c) No comment. 

Sec. 305(a) No comnent. 

Sec. 305(b) An apportioned base between jurisdictions for property 
which is used in several jurisdictions should be 
utilized rather than assigning such property to only 
one jurisdiction. 

Sec. 305(c) No comment. 

Sec. 306(a) An apportionment of an employee's salary between 
states could be utilized if his activities are 
sufficient to create nexus in each state rather them 
assigning all of an employees salary to one state 
similar to Sec. 305(b). 

Sec. 306(b) Comments made with respect to Sec. 304(b) are applic- 
able in addition subsection (1) may be inconsistent 
with Sec. 316 since all that is required for Sec. 
316 is the presence of an employee with the authori- 
zation to approve a loan whether or not such 
authorization is exercised. 
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This section discriminattts against purely local 
depositories in favor of larger multi-state entities. 

Sec. 307-309 No comment. 

Sec. 310 The 80% test is etrbitrary and artificial and is 

derived from the federal consolidated return test 
and has no relevance to the unitary bujiness 
concept as practiced by California and other states 
and should be eliminated. The standard unitary 
tests enunciated in Butler Bros , v. McColqan 315 
US 801 (1941) and Edison California Stores, Inc . 
V. McColgan , 30 Cal.2d 472, 183 P. 2d 16 (1947) 
should be used. Under California authorities and 
general unitary theory ownership in excess of 50% 
is sufficient provided the activities of the 
affiliated corporations constitute one business. 
Under this test related corporations involved in 
different businesses would not be combined. Other- 
wise the theory of combined reporting set forth in 
201(c)(1) is subverted. 

Sec. 311 No comment. 

Sec. 312 This section should be struck. This is the "waters 
edge" concept contained in the Internal Revenue 
Code and is inconsistent with unitary theory as 
practiced by California and other states. Considera- 
tion is currently being given by other committees 
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of Congress (Senate Foreign Relations Committee, 
House Connittee on Hays & Means) as to whether or 
not the results of foreign activities should be 
reflected in the combined report of general 
corporations. Any decision on this bill should 
be reserved pending their determination. Depositories 
or financials should be treated no differently 
than other corporations. 



313-15 Mo conaent. 
316 No Comnent. 
351-352 No cooment. 
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CORP. CODE [EFF. JAN. 1, 1977] § 191 

For DIv. I, off. until Jan. 1, 1977, tM Oiv. 1, anU and main voluma 
1 190. Surviving corporation 

'^SnrrlTiiiff carporation** inMiiis a corporation into which one or more otlier cor- 
poratioQ5 are merged. 
(Ad(Wd hy Stats.1973. c G82. p. — , | 7. eft Jan. 1, 1977.) 

i 191. Tranaact intrattata biitlaoM; foreign corporation 

in) For the purpo»ie« of Chapter 21 (commencing with Section 2100). **tran8act 
Intrastate biwineMS** means entering into repeated and ?uoc«»5»sive transactiona of 
Ita buaine^s In thii> Ktnte, otlier than intemate or foreign commerce. 

(b) A foreign corporation shall not be considered to be transacting intrastate 
buaineas merely because its subsidiarj transacts intrastate business. 

(c) Without exdudJng other activities which may not constitute transacting in- 
trastate businesa, a foreign corporation ahall not be considered to be transacting 
intraatate business within the meaning of subdivision (a) solely by reason of carry- 
ing on in this state any one or more of the following activities: 

(1) Maintaining or defending any action or suit or any administrative or arbi- 
tration proceeding, or effecting the settlement thereof or the settlement of daima or 
disputei. 

(2) Holding meetingg of ita board or ahnreholders or carrying on other activities 
oonccming its internal affairs. 

(3) Maintaining bank accounta. 

(4) Maintaining offices or agencies for the transfer, exchange and registration 
of its secnrltiea or depositaries with relation to its securities. 

(5) Effecting sales through independent contractors. 

id) Soliciting or procuring orders, whether by mail or through employees or 
agents or otherwise, where such orders require acceptance without this state before 
becoming binding contracta. 

(7> Creating evidences of debt or mortgages, liens or security interests on real 
or pergonal property. 

(8) Conducting an Isolated transaction completed within a i>eriod of 180 days 
and not In the course of a number of repeated transactions of like nature. 

(d) Wl rbout excluding other activities which may not constitute transacting 
intrastate busiiwis. any foreign lending institution, including, but not limited to: 
any foreign banking corporation, any foreign corporation • • • all of the capi- 
tal stoclc of which is owned by one or more foreign banking corporations, any 
foreign savings and loan Rssoclation, any foreign insurance company or any for^ 
eign ccrporation or aanociwtion autitorized by its charter to invest in loans se- 
cured by real and personal property, whether organized under the laws of the 
United Bfates or of any other state, district or territory of the United States, shall 
not be considered to be doing, transacting • • • or engaging in business • • • 
in thjg state solely by reason of engaging in any • • ♦or* ••all of the 
follovring activities • • • either on its own behalf or as a trustee t)f Tpenaion 
pian. employee profit sharing or rotfrement plan , testa mentary or inter vivos tmst, 
or in any other fiduciary capacity : 

(1) The acquisition by purchase, by contract to purchase, by making of ad- 
vance commjonents to purchase or by .assignment of loans, secured or unse- 
cured, or any interest therein, if such activities are carried on from outside 
this state by the lending institution. 

(2) The making by an officer or employee of physical inspections and ap- 
praisals of real or jiersonal property ^ecnrLng or proposed to secure any loan, 
if tiie officer or employee making any physical inspection or nnprais.il is not a 
rei^idcnt of and does not maintain a place of business for such purpose in this 
stale. 

Asterlsi(8 • • • indicate deletions by amendment 
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§ 191 CORP. CODE [EFF. JA^. 1, 1977] 

For Oiv. I, eff. until Jan. 1, 1977, sm Olv. I, antt and main volum* 
(o) The ovvne-f^hip of aay loans and liie enforcement of any loans by cn2*jtee'« 
•old. Judicial procoHx or deed in lieu of foreclotiure or otbenriM. 

(4) The modifii?t»rion, rcne^vnl, extension, transfer or snle of Iohjos or tte ac- 
cept.mw of additional or .sub^titiite security thenjfor or the full or partial re- 
lea^*e of the securicy therefor or the acceptanct ot subntitute or aJditloiLil 
obligors thereon. U the activittea are carried on from outj»idft thU state by th» 
lending institution. 

(5^ The eoga::ln>f by contractual arrangement of a corporation, firm or ai- 
sociacion. (luulified to do busiueiw in this state, which is not a subsidiary or 
parorit of the lendin;^ instirarioa and which Is not under common miinajsement 
with the lendlnir institution, to mnka coUeetioai and to serrlce lotins In any 
manner what<foerer, including the paymtnc of ffround rents, taxetf, oa^ssments. 
Insurance and the like and the making, on behalf of the leodlnf Institncton, of 
physical Inspections and appralania of real or peraonnl property securing any 
loans or propoeetl to secure any kmna, and tb» perfonaanca of any such en« 
gngement. 

(6) The acquisition of title to the real or pi^raonal property covered by any 
mortgage, deed of trust or other security Instrument by trostee's sale, judi- 
cial sale, foreclosure or deed In lieu of foredoanre, or for the purpose of trans- 
ferring title to any federal agency or instmmentallty as the iosurer or guar- 
antor of any loan, and the retention of title to any real or personal property 
so acquired pending the orderly sale or other dtspoaition thereof. 

(7) Thtf engaging In activities necessary or appropriate to carry out aay of 

the foregoing actirltiea. 

Nothing contained in this sulxU vision • • • shall be copstrvi^d to permit 
iny foreign banking corporiitioa to nuiintain an office in this itate orberwise than 
as providHrd by the laws of this state or to limit the puwera con/errevl upon aay 
foreitrn banking corporation as set forth in the laws ot this sciite or to 
permit any foreign lending Institution to maintain an office in this stiite e.TO»pt Od 
otherwise permitted iiiuler the laws of this state. 

(Added by Stat^.lOTo, c. 682, p. — . S 7, eff. Jan. 1, 1977, Amended by Stats.1978, 
c 641, p. , S 4.9, eff. Jan. 1. 1977.) 

1976 Amendment. R««nt)te th» introduc- In subdlviaion(c);" and In the laat para- 

tory para.7raph of subd. (U) previou^y had yraph it rafdrnsd to "this jtu'cdiviaiou" in- 

mad: **(d) Any foreigrn corporation en- stead of "this subdivision id)." 

yaxed In the buaineas of makinjr or in- , .. t.^^-.^^- 

▼•jstins* in loans shall not be considered to uiorary Kerervness 

b* trajnsactintr intrastate busine:*a within Corpomtions O^^-^^* 

the m^anin*- of sub<U vision (a) by rea-inn of C.J.S. Corporations J ISM et 3^. 

•ncajTfnjr in any on* or more of the toilow- Words and PhrasM (Perm.EJ.) 

Inc activities in addition to thos« specified 

i 192. Vacancy 

''Vacancy* when us^ with respect to the board cneans any authorized posl« 

tlon of director which is not then filled by a d»dy elected • • • director, whether 

caused by death, reaignauon. removal, change In the authorized niunl«er of directors 

(by the boanJ or the shareholders) or otherwise. 

(Added by Stats,l&75, c. 6S2. p. , § 7. eCf. Jan. 1, 1077. Ameode^l by Stata.lJ)78, 

C S41, p. , 8 5, eff. Jan. 1. 1077.) 

1*7B Ainendfrert. Deleted "and acting" Library Reference* 
following --duly ejected." Words and Phra»#» (Perm.EJ.) 

f 193. Verified 

••Verified" ineaud that the statements containe«l in a certificate or other docu- 
ment are dt*clared to be tri'.e of the own Imowledge of the persons execoting the 
same in either: 

(a) An affidavit si;;ced by them under oath before an officer authorized by the 
\aw3 of this svjLto or of the place where it is execoted f** * '^ii»ter oaths, or 

(b) A decUratim in writing executed by t f p<»rj»iry'' and 
scaCingr the date and place (whether within ot wt execution. 

Underilwe Imlleataa y amaeaintfit 
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STATE or CALIFORNIA 

FRANCHISE TAX BOARD 

SACIAMENTO. CAUrORNIA 9MS7 



Guideline for Apportionment of Income of 
Banks and Financial Corporations 

I. Introduction 

Banks and finaincial corporations conducting business activities 
within £uid without this state are required to determine and 
report business income derived from soiirces within this state as 
provided in the Uniform Division of Income for Tax Purposes Act 
(UDITPA) , Sections 25120-25139, inclusive. Revenue cuid Taxation 
Code. The general regulations for UDITPA, Regs. 25120-25139, 
inclusive, are applicable except as otherwise provided in this 
guideline. The three-factor apportionment formula of property, 
payroll and sales provided in UDITPA and certain rules set forth 
in the regulations have been modified in order to provide an 
equitable apportionment of income. 

All income of banks and financial corporations is ordinarily 
"business income" within the meaning of Section 25120(a) , 
Revenue and Taxation Code. 

The apportionment formula prescribed herein shall be applicable 
to income years beginning after December 31, 1975. 

II. Definitions 

A. The following definitions shall apply in the construction of 
this guideline: 

1. The term "original cost" for property factor pur- 
poses is deemed to be the basis of the property for 
federal income tax purposes (prior to any federal 
adjustments) at the time of acquisition by the tax- 
payer and adjusted by subsequent capital additions 
or improvements thereto and partial disposition 
thereof, by reason of sale, exchange, abandonment, 
etc. If the original cost of property is unascer- 
tainable, the property is included in the property 
factor at its fair market value as of the date of 
acquisition by the taxpayer (Reg. 25130(a)). 

2. "Receipts" for sales factor purposes means gross 
income including net teixable gain on disposition of 
assets derived from transactions and activities in 
the regular course of the taxpayer's trade or busi- 
ness which produce business income. 
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4. "Bosiiiess sicus* is the place at ^i£± i2t:angibl« 
personal property l* ^^Icjyed «j capital j oi tb* 
place where Ute {yity e iLj is located if rtw— 1m 
and oon^rol of t!M proper^ is locallaAd Xm CO^ 
nection with tJ^ ^aacpcyvr's bsaiDcsB so ^thmt. m^^ 
■tan^al use or value attaches to the property. 
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The prtTperty factor includes all oimed real 
and persons 1 property, both tangible and in- 
tangible, asd E«!nt«d real and tangible per- 
sonal property used in the business. 

(b) dmed real property and tangible personal 
property is to ^e included at original cost, 

(c) Dvned intai»glble pergonal property is to be 
included *t its tax basis for fsdaral inooas 
tax purposes C^ooavill shall not be in- 
cluded in the property factor, 

(d) Rental property is valued at eight tioMS the 
net amvoal rental rate. 

(e) Coin and currency is to be taken into account 
for property factor purposes. 

2. The denoodjiator of the property factor includes t 

(a) Real and tangible personal property oimsd or 
rented and used in the business. 

(b) Intangible personal property oimed and used 
in the business. 

3. The nmerator of the property factor includes the 
f ollo«ring : 

(a) Real and tangible personal property owned or 
rented and used in the business in this state. 

(b) Coin and currency located in this state. 

(c) Intangible personal property oimed and used 
in the business determined as follows x 
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(i) Assets in the nature of .loans (includ- 
ing federal funds sold and banker's 
acceptances) and installment obliga- 
tions shall be attributed to the state 
where the office of the bemk or finan- 
cial corporation is located at which 
the customer applied for the loan ex- 
cept in cases where the loan is recog- 
nized by appropriate banking regulatory 
authority as being made from and as an 
asset of an office located in another 
state, in which case it shall be at- 
tributed to the state where that office 
is located. For purposes of this paragraph 
the word "applied" means initial inquiry 
(including customer assistemce in pre- 
paring the loan application) or submission 
of a completed loan application, whichever 
occurs first in time. 

(ii) A participating bzuik's portion of a 

participation loan shall be attributed 
to the state where the office of the 
participating bank is located which 
entered into such loan. 

(iii) Lo«ms initiated through solicitation by 
traveling loan officers shall be at- 
tributed to the state where the office 
out of which he operates is located 
except in cases where the loan is recog- 
nized by appropriate banking regulatory 
authority as being made from and as an 
asset of an office located in another 
state, in which case it shall be at- 
tributed to the state where that office 
is located. 

(iv) Bank credit card and travel and enter- 
tainment credit card receivaQ3les shall 
be attributed to the state in which the 
credit card holder resides in the case 
of an individual or, if a corporation, 
to the state of the corporation's com- 
mercial domicile, provided the taxpayer 
is taxable in such state. If the tauc- 
payer is not teixable in the state of 
the individual card holders residence 
or commercial domicile of the corporate 
card holder, such receivables shall be 
attributed to the state of the taxpayer's 
commercial domicile. 
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(▼) InvsstBBBts of a bank In sttcuritiast 

tbm inrrfi tzom vhich constitutes buslnsss 
incoiw, shall be attribnCed to its co—ir- 
cial doKicile except that: 

(I) Secorities osed to Maintain re- 
serves against deposits to aeet 
federal and state reserve deposit 
requireaents shall be attributed 
to each state based upon the 
ratio that total deposits in the 
state bear to total deposits 
everywhere. 

(II) Securities ovned by a bank but 
held by a state treasurer or 
other public official or pledged 
to secure public or trust funds 
deposited in such bank shall be 
attributed to the banking office 
at which such secured deposit is 
Maintained. 

(vi) InvestBients of a fin€mcial corporation 
in securities, the income from which 
constitutes business income, shall be 
attributed to its commercial domicile 
unless the securities have acquired a 
business situs elsewhere. 

(d) Where the taxpayer leases tangible personal 
property to another the entire cost of such 
property shall be attributed to the state of 
the taxpayer's commercial domicile unless the 
taxpayer establishes, or the Franchise Tax 
Board requires, that all or a portion of the 
cost of such property should be attributed to 
a different state or allocated between more 
than one state. (See Reg. 25122 when taxpayer 
is taxable in another state.) 

B. Payroll Factor 

1. Compensation paid during the tax period shall be 
included in the numerator and denominator as pro- 
vided in Sections 25132 and 25133, Revenue and 
Taxation Code, and the regulations thereunder. 

C. Sales Factor 

1. Most receipts derived from tr€msactions and activ 
ities in the regular course of the trade or business 
which produce business income are included in the 
denominator of the sales factor (see Sections 25134- 
25137, inclusive, and the regulations thereunder) . 
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The numerator of the sales factor is that portion 
of the total receipts included in the denominator 
of the teucpayer attributable to this state during 
the income year. 



3. Receipts from the sale, lease, rental or other use 
of real property shall be included in the numerator 
as provided in Section 25136 and the regulations 
thereunder. 

4. Receipts from the sale or use of tangible personal 
property, other than lease or rental receipts, shall 
be included in the numerator as provided in Sections 
25134 to 25137, inclusive, and the regulations 
thereunder. Receipts from the lease or rental of 
tangible personal property shall be attributed to 
the state of the taxpayer's commercial domicile un- 
less the taxpayer establishes, or the Franchise Tax 
Board requires, that all or a portion of such re- 
ceipts should be attributed to a different state or 
allocated between more than one state. 

5. Receipts from intangible personal property shall be 
included in the numerator as follows: 

(a) Interest and other receipts from assets in the 
nature of loans (including federal fxinds sold 
and banker's acceptances) and installment obli- 
gations shall be attributed to the state where 
the office is located at which the customer 
applied for the loan except in cases where the 
loan is recognized by appropriate banking regu- 
latory authority as being made from and as an 
asset of an office located in another state, 
in which case it shall be attributed to the 

state where that office is located. For purposes 
of this paragraph the word "applied" means 
initial inquiry (including customer assistance 
in preparing the loan applicationO or submission 
of a completed loan application, whichever occurs 
first in time. 

(b) Interest income from a participating bank's 
portion of participation loan shall be attrib- ■ 
uted to the state where the office of the 
participating bank is located which entered 
into such loan. 
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(c) Interest Incoine from loans solicited -by travel- 
ing loan officer* «haLl be attributed to the 
statA where the office out of which h<t operates 
is located except In cases where th« lo^n is 
z:ecogn.i««d by appropriate banking regulatory 
authority a a being inade from and as an asset of 
an office located in another state , in which 
case it shall be attributed to the state where 
that office is located. 

(d) Interest or service charges from bank, travel 
and entertainment credit card receivables and 
credit card holders fees shall be attributed 
to the state in which the credit card holder 
resides in the case of an individual or if a 

corporation, to the state of the corporation's 
commercial domicile, provided the taxpayer is 
taxable in sk^ch state f the taxpayer is not 
taxable in the state of the individual card 
holder's residence or commercial domicile of 
the corporate card holder the receipts shall 
be attributed to the state of the taxpayer's 
cial domicile. 



(e) Merchant discount income derived from bank and 
financial corporation credit card holder trans- 
actions with a merchant shall be attributed to 
the state in which the merchant la located 
provided the taxpayer is taxable in such state. 
If the taxpayer is not taxable in the state in 
which the merchant is located, the merchant 
discount income shall be attributed to the 
state in which the taxpayer's conmercial domi- 
cile is located. 

(f ) Receipts for the performance of fiduciary ser- 
vices are attributable to the state where the 
services are principally performed. 

(9) Receipts from investments of a bank in securities, 
the income from which constitutes business income, 
shall be attributed to its commercial domicile 
except that: 

(i) receipts from securities used to maintain 
reserves against deposits to meet federal 
and state reserve deposit requirements 
shall be attributed to each state based 
upon the ratio that total deposits in the 
state bear to total deposits everywhere. 
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(ii) receipts from securities owned by a bank 
' but held by a stAte treasurer or oti^ftr 

public official or pledged to secure pub- 
lic or trust funds deposited Ln such bank 
shall be attributed to the banking office 
at which such secured deposit is main- 
tained. 

(h) Receipts (fees or charges) from the issu«mce of travelers 
checks and money orders shall be attributed to the state 
where the taxpayer's office is located that issued the 
travelers checks. If the travelers checks are issued 
by an independent representative or agent of the tax- 
payer, the following rules apply: 

(i) If the taxpayer is taxable in the state 
in which the independent representative 
or agent issues the travelers checks or 
■oaey orders, the receipts (fees or 
charges) shall be attributed to that 
state. 

(ii) If the taxpayer is not taxable in the state 
in which the independent representative or 
agent issues the travelers checks or money 
orders, the receipts (fees or charges) shall 
be attributed to the state of commercial dcnnicile 
of the ta;epayer 

(i) Receipts frcm investments of a financial corporation, 
the Income from which constitutes business income, 
shall be attributed to its commercial domicile un- 
less the securities have acquired a business situs 
elsewhere. 
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Senator McInttre. Here we were, all of the bankers came in and 
they are all in unity for once in my lifetime, and then you gentlemen 
come in and smudge it all up. 

I am going to ask some questions. We will start with Mr. Smith on 
the first question, and you can comment, add to, disagree, Mr. Miller. 
The next Question will be to you, Mr. Miller, and we will go back 
and forth tnat way. 

Now, Mr. Smith, in general is it fair to assume that the positions of 
the individual States on this issue reflect their individual assessments 
as to whether Federal legislation or the absence of Federal legislation 
will result in maximum revenue to the State ? 

In other words, aren't the positions of various States really dollar? 
and cents positions ? 

Mr. Smfth. Oh, I don't think so, Senator. I don't think that is an 
adequate characterization of what the States are thinking. 

I will admit that there are diflferences among the States with respect 
to what provisions of any interstate taxation bill should be. Some of 
the testimony that you heard earlier this morning, I think, is a fair 
characterization, that those States which happen to be the money 
market States have different views with respect to the change in the 
tax situation, with respect to the depositories than do, say, the other 
States which are not money market centers. 

Although both here is Congress and back home we are characterized 
as money grabbers and our own interests are maximizing revenue for 
our respective jurisdictions, I think we approach our decisions a little 
more rationally than that. 

Senator McIntyre. Mr. Miller? The question is, isn't your position 
really a dollars and cents position; fundamentally that is what you 
fellows are really worried about ? 

Mr. Miller. We don't think that is the case. Certainly that is an 
element which must be considered by the State tax administrators. 
But it has certainly been California's experience over the years that 
as soon as you take a dollars and cents position, not a principled or a 
well-reasoned position, you may collect more money over the short 
run, for a year or two, but that businesses will find ways to circumvent 
your rules and you wind up having your rule used against you. It just 
doesn't work. 

The only way to establish your rules is to try to reach what you feel 
is the fairest and most equitable method of determining the tax. Set 
up a system that will operate uniformly with respect to all taxpayers 
and apply it uniformly. 

I think over the years California has a good record of making those 
efforts. 

So, yes, in the short run you look at the dollars and cents. But that 
is a very shortsighted view. I think the experienced of Florida and 
some other States may demonstrate the consequences of such a short- 
sighted view. 

Senator McIntyre. Mr. Miller and Mr. Smith, your positions are 
very well stated in your testimony. I am curious, however. The 
Advisory Commission on Intergovernmental Relations endorsed the 
concept of negative guidelines, wherebv there should be certain re- 
strictions on the State's ability to tax, biit that the States should not be 
required to standardize their tax poli'»^'^'? 
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Does this bill, in an attempt to standardize national treatment of ^ 
taxation of out-of-State depositories, also impose substantive restric- ^ 
tions on the ability of States to tax their own domestic banks ? ' 

Mr. MnxER. Yes; it does to the extent that local banks can bring »] 
up an equal protection argument. If you have a bank which is opera^ < 
ing, a depository operating, solely within the State, the bill would have f 
no effect upon it. But you will wind up with political arguments or i 
political so^jations to discrimination in favor of out-of-State banks \ 

f)roposed to 'the legislature by the local banks which will result in : 
egislation which will in effect put the taxation of one-State deposi- 
tories on the same basis as multistate depositories. 

Senator McIntyre. Do you agree? 

Mr. Smith. Yes. 

Senator McIntyre. Mr. Smith, Mr. Miller, it has been suggested • 
that the tax treatment for banks contained in this bill represents in 
effect preferential treatment and to this extent depositories are- given 
a competitive advantage not available to other kinds of nondepository 
competitors. 

This is particularly true in States which use other than a two-factor 
formula. How would vou respond to this assertion? 

Mr. Smtth. I probably am the worst one to ask, because our State 
does use a two-factor formula. 

Under the exclusions from the tax base if enacted, the depository 
institutions would not be required to include in their base certain 
elements of income which are now there by State statute. 

As I said in the testimony, I don't think any State can maintain 
that position for very long, because of equal protection issues. 

Senator McIntyre. Mr. Miller? 

Mr. Miller. Yes ; I think there is an element of pref erwitial treat- 
ment in this bill, at least from California's point of view. The tax base 
is defined differently in that foreign-source income is excluded. 

There is a question with respect to interstate depositories as com- 
pared to local depositories, in what California calls a combined return. 
A return including the activities of the individual depository, and 
its subsidiaries or related corporations is defined in one manner for a 
corporation which does business within and without the State, and is 
defined in a different manner for one which does business solely 
within California. I think that is discrimination. 

There certainly has to be a difference in the formula which is ap- 
plied to the banking industry as compared to that which is applied to 
a general mercantile corporation. As we have endeavored to do, our 
guidelines, we have attempted to follow the general provisions of 
UDITPA and have tried to adapt those to the requirements of the 
banking industry and of the depositories. This guideline was devel- 
oped in conjunction with the industry. It does recognize that the 
industry is different. You do have to use different measuring devices 
to fairly apportion income. But we have tried to make it as similar 
as possible to the way we tax general mercantile corporations. There is 
no doubt there is a difference, and some different treatment must be 
used. But we don't think any preferential treatment is required. 

Senator McIntyre. We noted, Mr. Miller, that you testified that the 
apportionment formula contained in this bill is unreasonable. I would 
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like Mr. Miller to commem on that. I? the two-farior :ippn\'ich oon- 
iiintd in S- 19"» unreasonable ? 

ilr. Smth. Chir experience — I am nor in inir f'» 'f:t'.li.t*. Stnaio: 
oar experience with the two- factor fonnuhi in Win»im!Mii h:Ks Uvn 
ipi^ed to small loan companies. To ni\ kiu)\vK'ili.v. wi- Ii.im* not iv 
^aiTBd the apportionment of income of any ii«']H»>!iorii'» inulrr i\w 
5taie tax laws in Wisconsin. So Imst^l niMni iliat •'NpiTU'iin-. 1 tliink 
it has led to reasonable results and n»ason:iMt» .in i-ion of liu* i:i\!o:ul 
between the States in which these kimls of tinaniial uiMitntions aiv 
operating. 

We have no eperience with respert to tlii* :ip|H)i'tionnuMit of nuoino 
of banks, sol really am without ox|H>rtIs4M>n ihat. 

Senator McIxttre. You don't know wIu'iIut ii is iinii':»>on:il»U» oi 
not then ? 

Mr. SxTTH. It is a ^less. 

Senator MclN-miE. Well, ^less. 

Mr. Smith. I think it would lx» ivasonahlf. 

Mr. Miller. If I mi^'lit romnicnt. Sfiiaior. |KTliaps uiirrMSi>iiaMr 
would be too strong a term. Califoniia. prior t(» 1!m;7. \\ hni \m' aiii>]»trii 
the UDITPA provisions, did in fan usi- \]\v two fai-ti»r form ii la for 
financials. We have now ^ouo to a tlirtu'-faiior fonimla whirh wo 
believe ismorerea^^onablctluin xhv i wo-fai-t«»raj)proarh. 

Mr. Smith. In the division of any iui'onio tin* n':i>on wo liavo to 
do this is because businesses cannot separately ai-rount foriho jurisdio 
tions. I am relating now to the nuM-fantilf and nianiifai'iuniiL^ bu>i 
nesses. That is why we po to tlu» appioxiniaiion formula. It is an 
approximation. So you very carefully seleet the elements that make up 
that formula and ask do they reasonably measure the inetnue earniuir 
activities of the business wliieh is makintr income aert>ss State lines. 

It is our feeling in Wisconsin, that hanks make nuuiey hy the aetivi 
ties of their personnel, and by their sales or receipts from loans. And 
that proi)erty in the traditional sense has little eti'eet on that inetnne- 
eaming capacity. That is why we feel tiuit in our State the two-faetor 
formula is reasonable. 

Mr. Miller. We certainly found that to he the ease witli respect to 
tangible property for financials. Tliat is why we have inehuled in- 
tangible property as well. The intangibles we feel are very similar to 
what a tangible property investment would he for the ^Mieral mer- 
cantile companies. Intangibles are the assets hanks use to generate 
income. That is why we believe it should he reflected in the factors. 

But as to the choice between two or three factors, we think the thive 
is much better than the two. But either one ivpresents an approxi- 
mation. 

We did a very quick revenue estimate as to what the effect of the 
use of a two factor versus a three factor would be, and it was maybe 
$10 million difference. There was a slight shift in the apportionnient 
factor, according to our survey. Basically, a property factor, of what- 
ever kind, would in general favor the State of domicile, since typically 
most of the property is located there. So generally if you look at a bank 
within a particular State, if you use a three- factor api)roach, the home 
State will get a slightlv greater percentage of income of that corpora- 
tion taxable to itself than would be allocated outside the State. 
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Senator McIntyre. Mr. Smith and Mr. Miller, what has been the i 
activity of the various States to date — although the moratorium has i 
been expired for quite some time now, I am not aware that any States ? 
are currently taxing any out-of-State financial depositories. What is i 
the reasonable expectation, if this or other Federal legislation were 
not enacted, what is the reasonable expectation of this sort of activity 
by the States? 

Mr. Smith. That is very difficult to answer, Senator. There has been 
activity, it has been referred to many times here, in the State of 
Florida. I have not talked to the tax conmiissioner in the State of 
Florida to know what either he or his State legislature has in mind 
with respect to the future taxation of out-of-State depositories. 

Based on personal conversations that I have had with tax admin- 
istrators in other States, there doesn't seem to be any substantial 
interest in changing the methods which the States have adopted in 
the past. 

There is one State that I know of that has changed its tax law. It 
has curious and uncertain consequences, and to be frank, I don't know 
what the results are. The State of South Dakota had a law dealing 
with jurisdictional standards. It recently passed a new law which 
abrogated those standards. I don't know what the consequences of that 
action will be. 

Mr. Miller. Mr. Chairman, we are unaware of any significant effort 
by any State to make a change. I don't foresee any change on Cali- 
fornia's part. The only change that might occur, and I don't think we 
are that far away from it, would be to insure that we are taxing 
national banks, depositories, in basically the same manner we tax gen- 
eral corporations, so there will be no distinction between depositories 
and general corporations. 

We have a provision in our constitution which would prohibit us 
from taxing out-of-State depsitories, and also the Federal provision 
prohibiting taxing out-of-State depositories, in any manner or form 
to a greater extent than we do our own in-State financials. 

Senator McIntyre. Mr. Miller, Mr. Smith, much has been said about 
the impact of tax barriers on impeding the free flow of credit* Is this 
a real concern ? Or isn't it reasonable to assume financial institutions, 
like other businesses, will engage in profitable activities whenever and 
wherever they may be located, and accept the tax consequences? 

Wouldn't banks follow where profits lead them ? Are these so-called 
tax barriers a real concern ? 

Mr. Miller. I don't think they are, no. I think you have stated it 
correctly, the banks will go where profits are. Certainly taxes will be 
a consideration in their decisions. To the extent a State feels that it is 
at a disadvantage, they can enact specific provisions creating a more 
favorable business climate within the State. 

It has also been our experience that corporations will utilize the 
corporate form to come up with devices to circumvent most tax laws 
anyway. We believe the provisions of S. 1900, several of the provisions, 
which would exhort the form of business over its substance, the in- 
corporation of individual or specific subsidiary corporations to per- 
form a particular function within a State, oould have a significant 
impact on the tax consequences. That we don't think is correct. 
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I invikie "izAC iiiuriBC- laii •^:f:i".r i." .- - . • • * -i: -,• 

shoa'd Te na*i*?-: Zr ~''u t^i:it ".*■ tji" : - i • ■ . • '^ i i\ • • 

Mr. \ fT ya I '.1^..%. '.W JL^ -1 ' - .« •■ . ■• , . '. .1 

Thar is. tt'i^t Tiii:«il«: \ie riL-iJL? ■♦:--•;••■ - . ^ . ^ , ^ . 

general :t:.r7<nri«:tL."f ir? :i«:r i ^ - ■ * • , -. . 

that Ha.^ c-een fee f rr:*! -r^ .i- . ■ ... 

ferentiv fmn z^r-»rri'. -vrTir-i- -. 
Senaior M'lxmiz. \f7 '*:■ - - i- • '^^ • ^" - ■ ^ : 

taxation of zierT-Az.-:> t'l^:- --f.v- ^- ■ -^ 
relationsr-ir ?>•: :! : ■/.-:-^ V. :i-- .- . 
and the raxArlor. ■: f :-;•:'>•.-.■ r.-- ' 

Mr. Sa cii ' H . I ■^•r-cl-i '.:>- "■ !-:•■■>'■ ^■■. ^ ^ ■ < .- .• 

lias not been or is irr:':y\'r.\ '■ . 

California is. 

Senator MrlNTTRE. Ali r:^'..*. M^- V. ' " 

ilr. !MXLLZS. .Vs ':re hir- :- -. -.-i--...-- : ^ \... .... 

our guideline for nr.ir.:::i> '■ •;"..■■ >[r/ - ■• " ^. :..... ... ... ; 

review, we think ir is ar. irrr- '•-.•.- ■■•'■■'■'■'-■'•'<■• ..^ ■ .^ .■.,■• ■,. 
gether and to adopt star.iiiri t; .■-::■.■••'< : ■ ••. ■ -.x ■.•■'•• .^'" ■•" *.••. •."■.. 
for the taxation of anv iMsir.-fc:^'-. W- r-v- ".\. •* /.-••■.■■.• .-r 

with the ilTC, adopted a r.-::v.:vv :' ^ ■. ii-'-i-s. .^- -\\.*- •/ :••'•.!.•"■••.•-. 
with respect to iniiTiiv.ai ::::■.<::-.;-. ;■*. : :\- ••/■/'vN- v^-." .•.-"•.-.:•.•••.; 
their tax. We think the r.:::r.-..::a':; :r.o av..^:':: 
done and we have >ubm:r:o.i . v.r cv.^ic* :'os : 
in time as the MTC tako^ ir ;;p, ar.vi J.ojo' 
should be made from the CalifoTTv.a appiwuii. 1 n\imi1v^ .iniuMvno 
California would chanire thoir formula ti^ v-on from \\\\\\ wliau^xiM liu.-il 
recommendation the ilTC comos to. 

So, yes. we strongly urofo tins as an approjMiaio vrlurlr tJixo u-. .» 
little time to get the MTC workino; -uul o^ot all tlio S('\(os lii.'iMluM on 
it and it will be effective. 

Senator McIxtyre. Mr. Smith, this is tl\i» last qnrstuin. pi-.t Im 
you. It has been urged that any iioivssary ninl'i>rm nih^-. riMiKI lu^ 
adopted by concerted action of the States. Ha.se J upon mmii liMi^'(h\ 
experience as a tax ailministrator aiui as pnv;idiMit i»l' thr Nuiionul 
Association of Tax Administrators, dt» yon Inivr any Imim-. Ioi nniu i 

gating such voluntary concerted action in li^dil of Ww fMilmr nl {\u^ 
tates to so act to develop rules for nondi'posilorv l»n-.ini-.:iivj^ 
Mr. S^rrrii. Probably the lH\st one coniti h«»pt' f<ir i:. iIinMi/»h dm 
vehicle of the National Asso<Malion of Tax .VdniiiiiritiMhn >. wlm h 
represents all the State.s, by way of i-esoiulion nnd with I In- illirl 
resolutions of an agency such as tinit have upon lln^ pMilnipiiiin^* 
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members, that is to establish and recommend guidelines for the States 
to follow. We would not anticipate much more than that, however. 

Senator McInttre. Lest I forget, without objection, the cover letter 
from Mr. Huff, the executive officer of the Franchise Tax Board, to-- 
gether with the accompanying guideline statements which you pre- 
sented, Mr. Miller, will appear in the record in conjunction or right 
after your statement. 

I want to thank both of you for your constructive criticisms and for 
the appearance here today. It is very helpful to us. 

Now, we know we have a contest on our hands. I thought this morn- 
ing we were running wild before the wind. 

Thank you very much, gentlemen. 

[Thereupon, at 12 :20 p.m. the hearing was adjourned.] 

[Additional material received for the record follows in the 
appendix :] 
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APPENDIX 

S.1900 



Df THE SEXATE OF THE IMTKP <TV1KS 

Mr. McTsTTWM. thj rtqant) introiiiKvti th«» f.^lL^w^:: ■ w' ■ '• w i^ ►. ji i 

twiceandreferrhitoth*r4jfr.r.i;rc« iir. IUp. -* :'^. H .- ■ j r ' ■ .i \': - 



A BILL 

To clarify the treatment uf l^anks ami mlur *lt i'->-ii*>r\ iiiN'-iu 
tions under State ami ItHiil riviniu' ln\\ -. 

1 Be it enacted hn the Smaic am] //(>f/St of luprt\<inta- 

2 tives of the United States of Amfrioti in ('«»//«//< nn as^it mhh il , 

3 That this Act be cited as the **Intorstaio Taxaiitui of iVposi- 

4 tories Act of 1977''. 

5 TITLE I— JUKISDUTIOX TO TAX 

6 SEC. 101. UNIFORM JURISDICTIONAL STANDARD: HUSI- 

7 NESS LOCATION TEST. 

8 No State or political subdivision thereof shall have powcT 

9 to impose a doing-business tax on a dei)ository unless such 

10 depository has a business location in the State or political 

11 subdivision during the taxable year. 

II 
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1 TITLE II— MAXIMUM PERCENTAGE OF INCOME, 

2 RECEIPTS, OR CAPITAL ATTRIBUTABLE TO 

3 TAXING JURISDICTION 

4 SEC. 201. OPTIONAL TWO-FACTOR FORBfULA. 

5 (a) A State or political subdivision thereof may not 

6 impose for any taxable year on a depository taxable in more 

7 than one State a doing-business tax measured by an amount 

8 of net income, gross receipts, or capital in excess of the 

9 amount determined by multiplying the depository's base by 

10 an apportionment fraction, the numerator of which is the 

11 sum of the payroll factor and the receipts factor and the 

12 denominator of which is 2. For this purpose the base to 

13 which the apportionment fraction is applied shall be such 

14 depository's net income, gross receipts, or capital for that 

15 taxable year as determined under State law, with the excep- 

16 tions provided for in section 205. 

17 (b) Taxable in Mobe Than One State; Taxable 

18 IN A State. — For purposes of this title, a depository is tax- 

19 able in more than one State if, pursuant to title I, more than 

20 one State has jurisdiction to impose a doing-business tax 

21 upon the depository regardless of whether, in fact, any State 

22 does or does not impose such a tax. 

23 For purposes of this title, a depository is taxable in a 

24 State if, pursuant to title I, that State has jurisdiction to 

25 impose a doing-business tax upon the depository regardless 
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J of ^whelher. m hct ihat State does or does not iin]>oso s\wh 

2 A tax. 

3 (e) CoMBDrH) Rkportino-— 

4 0) Except as provided in siibpam^raph (1?). n 

5 parddpant Stale may require, or a depiisiiory niny olt^t. 
5 that its net income, prross nnvipts, or «»apilal he Avin- 
7 mined by reference to the combined baso :inil nppoiiion 
g ment factors of all corporations of an ntViiintod trnnip ^\\ 
9 which the depositor^' is a member, cxc^nt a ror]>orMti.\n 

10 organized nnder section 25 (a) of tlir FnltrMl Kr^.tiM^ 

11 Act having its principal oflicc l<H*alC(l (Mitvitlr \ho St.uiv 

12 (2) A State may not nM|uiro a *lopovit«Mv o.^i 

13 having its principal office in the Stato. \h\r may ^\w\\ 

14 depository elect, to combine or consolitlato lor tlio iMir 

15 pose of determining its net income, ^ross roc«Mpt^. ov 

16 capital with the not income, i::ross ivcoipts. or t^^jutal of 

17 the following: 

18 (A) A corporation wbit^b is not a do]>t>sitory 

19 as defined under this Act, 

20 (B) A corporation which is ineori>t>ratcd out- 

21 side of the Tlnited States, or 

22 (C) Any cor|)oration which derives more than 

23 90 percent of its income from sources \^ithout the 

24 United States. 
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1 SEC. 202. PAYROLL FACTOR. 

2 (a) In General. — The payroll factor is a fraction, the 

3 numerator of which is the total amount paid in the State by 

4 the depository as compensation and the denominator of 

5 which is the total amount paid in all States by the depository 

6 as compensation during the taxable year. 

7 (b) Location op Compensation.— Compensation is 

8 paid in a participant State if paid to an employee considered 

9 to be located or as having a regular presence therein, as pro- 

10 vided in section 306. All compensation paid by a depository 

11 to an employee located in a State in which the depository is 

12 not taxable shall be deemed to have been paid in the State 

13 in which the depository has its principal ofiSce. 

14 SEC. 203. RECEIPTS FACTOR. 

15 (a) In Oenebal. — The receipts factor is a fraction, the 

16 numerator of which is the receipts of the depository which 

17 are located in the State during the taxable year and the 

18 denominator of which is the total receipts of the depository 

19 within the United States during such taxable year. 

20 (b) Location of Receipts Feom Loans.— All inter- 

21 est, discount, net gain and other receipts from each loan 

22 which is secured primarily by real estate, shall be included in 

23 the numerator of a participant State if the predominant part 

24 of such security property is or will be located in such State, 
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j^ as detennined in accordance with section 305; and the inter- 

2 est, discount^ and net gain from each unsecured loan and each 

3 loan secured primarily by tangible or intangible personal 

4 property, or any participating interest therein, shall be in- 

5 duded in the numerator of a participant State if su(*h loan 
Q was originated in such State. All interest, discount, net gain 
7 and other receipts from loans which are located in a State 
g in wUch the depository is not taxable shall be included in 
9 the numerator of the State in which the depository's priiiciiml 

10 office is located. 

11 (c) Location of Certain Otiikr KKC'Kins.— 

12 (1) Fees, coinmissious, service (Jiarges, and other 

13 receipts from the sale of depository or llnancial serv- 

14 ices shall be included in the numerator of tin* State 

15 in which the service is perfonned. Sales or services 

16 rendered in two or more States shall for purposes of the 

17 numerator be included in the numerator of the Stale 

18 in which the greater portion of the in(»onie-i)n>ducing 

19 activity Is performed, based on costs of performance. 

20 (2) Eeceipts from the lease of tangible property 

21 shall be considered to be located in the State in which 

22 the property is located. 

23 (3) Interest, dividends, and net gams from seouri- 

24 ties (whether held for mvestment or tradmg purposes) 
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1 and money market instruments are' included in the 

2 numerator of the State in which the principal trading 

3 activities are conducted. 

4 (d) All Other Eegeipts.— All receipts other than 

5 those described in subsections (b) and (c) of this section 

6 shall be excluded from both the numerator and the denomi- 

7 nator of the receipts factor for all participant States. 

8 SEC. 204. LOCAL TAXES. 

9 The maximum net income, gross receipts, or capital 

10 attributable to a participant political subdivision for tax 

11 purposes shall be determined under this tide in the same 

12 manner as though such political subdivision were a State; 

13 except that the denominators of the depository's payroll fao- 

14 tor and receipts factor shall be the denominators applicable 

15 to all States and political subdivisions. For this purpose, 

16 the numerators of the depository's payroll factor shall be de- 

17 termined by treating each reference to a participant State 

18 as a reference to a participant political subdivision. 

19 SEC. 205. EXCLUSIONS FROM NET INCOME, GROSS RE- 

20 CEIPTS, AND CAPITAL. 

21 (a) Exclusions Feom Net Income and Gboss 

22 Receipts. — The net income or gross receipts of a depository 

23 shall not include (1) dividends received from a corporation 

24 in which such depository owns at least 80 percent of the 

25 voting stock or (2) net income or gross receipts which are 
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1 derived from the conduct of business at an office, branch, 

2 agency or other fixed place of business located outside the 

3 United States. 

4 (b) Exclusions Fbom Capital.— The capital of a 

5 depository shall not include investments in, and advance- 

6 ments to, affiliated corporations. 

7 TITLE m— DEFINITIONS AND MISCELLANEOUS 

8 PROVISIONS 

9 Pabt A— Definitions 

10 SEC. 301. DOING BUSINESS TAX. 

11 The term ''doing business tax" means any tax imposed 

12 on, or measured by, net income; any tax which is imposed 

13 upon or measured by gross income or gross receipts; or any 

14 tax imposed for the franchise, privilege, excise, or license 

15 for the domg of business of banking in the State or providing 

16 other lending or depository services based on the value of 
1'^ property, assets, or capital employed in the State. 

18 SEC. 302. DEPOSITORY. 

19 The term "depository" means any bank the deposits of 

20 which are insured under the Federal Deposit Insurance Act, 

21 any institution the accounts of which are insured by the Fed- 

22 eral Savings and Loan Insurance Corporation, or any thrift 

23 or home financing institution which is a member of a Federal 

24 home loan bank; any other bank or thrift institution incor- 

25 porated or organized under the laws of any State which is 
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1 engaged in the business of receiving deposits; or any com- 

2 pany organized or created under the laws of a foreign country 

3 which maintains or owns a branch or subsidiary in the United 

4 States which receives deposits. 

5 SEC. 903. STATE. 

6 The term "State" means any of the several States of the 

7 United States and the District of Columbia. 

8 SEC. 304. BUSINESS LOCATION. 

9 (a) General Rule. — ^A depository shall be deemed to 

10 have a ''business location" in a State in a taxable year only 

11 if (i) such depository mwitains an office in such States (ii) 

12 one or more employees of the depository has or have a regular 

13 presence in such State; (iii) such depository regularly leaaes 

14 to others tangible personal property located in such State; or 

15 (iv) such depository owns and uses tangible property in- 

16 volved in funds transfers in the Stale. . 

17 If a depository has a business location in a State solely by 
Ig reason of (iii) , such depository shaU be considered to have a 
^9 business location in that State only with respect to sudi 

20 leased property. 

21 (b) Application of Genebal Rule.— For purposes 

22 of subsection (a) , a depository shall not be deemed to have 

23 a business location within a State during any taxable year 

24 merely by reason of (1) the acquisition or purchase of 

25 loans, secured and unsecured, or any interest therein, from 
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1 one or more independent eontraetors having a basinets loca- 

2 lion in ihe State: (2) the maintenance of an office in the 

3 State by, or the business activities in the State of. one or 

4 more independent contractor^, inchidin^ but not limited to 

5 the collecting and servicing of loans to any manner what- 

6 soever and the making, on behalf of such depositor}', of 

7 physical inspection and appraisals of real or personal prop- 

8 erty in such State securing any loans or proposed to secure 

9 any loan; (3) making loans through or in participation 

10 with other depositories having offices in the State; (4) 

11 holding, sale, assignment, transfer, collecting or enforcing 

12 any loans, or the foreclosure or other disposition thereof, 

13 including acquisition of title to property securing such 

14 loans by foreclosure, deed in lieu of foreclosure, or otherwise, 

15 as a result of default under the terms of the mortgage or 

16 other security instruments relating thereto, or holding, pro- 

17 tection, rental, maintenance and operation of said property 

18 so acquired or the disposition thereof; provided, that such 

19 depository shall pay real estate taxes on said property, and 

20 shall not hold, own or operate said property for a period 

21 exceeding 5 years from the final date of its acquisition; or 

22 (5) by reason of the use of tangible property involved in 

23 funds transfers owned by independent contractors. 

24 The term "independent contractor," as used in reference 

25 to a particular depository, means any individual, corporation, 
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1 partnership, voluntary association, trust, or otter entity, 

2 other than such depository engaged in business activities 

3 on behalf of more than one principal, including such deposi- 

4 tory, but such term shall not include any employee of such 

5 depository. 

6 (c) Political Subdivision.— For the purpose of de- 

7 termining whether a depository has a business location in a 

8 political subdivision, subsection (a) shall be applied by 

9 treating each reference therein to a State as reference to a 

10 political subdivision. 

11 SEC. 906. LOCATION OF PROPERTY. 

12 (a) General Rule. — ^Except as otherwise provided 

13 in this section, tangible property, including real property 

14 which is security for a loan, shall bo considered to be located 

15 in the State in which such property is physically situated. 

16 (b) Moving Peopebty Leased to Others.— Tan- 

17 gible personal property which is characteristically moving 

18 property, such as motor vehicles, rolling stock, aircraft, 

19 vessels, mobile equipment, and the like, and which is leased 

20 to others for use, shall be considered to be located in the 

21 State if— 

22 (1) the operation of the property by tbe lessee is 

23 entirely within that State^.or the operation without die 

24 State is occasional or incidental to its operation within. 

25 tiie State; or 
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14 (1) Ae «L>ji;*Jt > v^T'j'^- .'> if^rl'fnt^i'ti <'iilin^ly 

15 within the Stbi^ : 
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17 and without the ^ihTfc. but t)j<r M-rvici! iifrforrnrd with- 

18 out the State i? inddenta) to tint i»rn|>l<»yo«'H service 

19 within the State ; or 

20 (3) some of the employee's service is performed 

21 in the State; and 

22 (A) the base of operations, or if there in no 

23 base of operations, the place from which th« i'Mi 

24 ployee's service i« directed or contndM w wllhWi 

25 the State; or 
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1 (B) the base of operations or the place from 

2 which the service is directed or controlled is not 

3 within any State in which some part of the service is 

4 performed but the employee's residence is within 

5 the State. 

6 • (b) Excepted Activities.— An employee shall not 

7 be considered to be located or to have a regular presence 

8 in a State if his or her only business activities within such 

9 State on behalf of his or her employer are any of the 

10 following: 

11 (1) The solicitation of applications for loans which 

12 are sent outside the State for approval, of deposits which 

13 are received and maintained at an office outside the State, 
^^ and of financial or depository services which are per- 
^^ formed outside the State ; 

^^ (2) The making of credit investigations and of 

^'^ physical inspections and appraisals of real and personal 

^8 property securing or proposed to secure any loan; 

^^ (3) The filing of a security interest; the enforce- 

^ ment of any loans by trustee sale, the judidal process or 

21 deed in lieu of foreclosure; or the maintaining or defend- 

22 ing of any action or suit; and 

23 (4) Acting as an executor of an estate, trustee of a 
2^ benefit plan, employee's profit-sharing or retirement 
2^ plan, testamentary or intervivos trust, ccMiporate inden- 
2^ ture, or in any other fiduciary capadty, inoluding but 



Digitized by 



Google 



129 



13 

1 not limited to holding a title to real property in the 

2 State. This subsection shall not apply with respect to the 

3 business activities carried on by one or more employees 

4 within a State if the employer (without regard to those 

5 employees) has a business location in such State. 

6 (c) Political Subdivxsion.— For the purpose of de- 

7 termining whether an employee is located or has a regular 

8 presence in a political subdivision, subsections (a) and (b) 

9 shall be applied by treating each reference therein to a State 

10 as a reference to a political subdivision. 

11 SEC. 307. COMPENSATION. 

12 "Compensation" means wages, salaries, commissions, 

13 and any other form of remuneration paid to employees for 

14 personal services. 

15 SEC. 308. securities. 

16 The term "securities" means United States Treasury 

17 securities, obligations of United States Government agencies 

18 and corporations, obligations of State and political subdivi- 

19 sions, corporate stock and other securities (excluding stock 

20 of corporations the dividends of which are excluded from net 

21 income or gross receipts), and participations in securities 

22 backed by mortgages held by United States or State govem- 

23 ment agencies. 

24 SEC. 309. MONEY MARKET INSTRUMENTS. 

25 The term "money market instruments" means Federal 

26 funds sold and securities pure ^ ^~^ agreements to re- 
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^ sell, commercial paper, purchased banker's acceptances, and 

2 purchased certificates of deposit 

3 SEC. 3ia AFFILIATED CORPORATIONS. 

^ Two or more corporations shall be deemed to be mem- 

g bers of an ^'affiliated group" comprised of one or more corpo- 

Q rate members if they are connected through stock ownership 

rj with a common owner, which may be either corporate or 

g noncorporate, in the following manner : 

9 (a) 80 percent or more of the voting stock of each 

^0 member other than the common owner is owned di- 

11 rectly by one or more of the other members ; and 

12 (b) BO percent or more of the voting stock of at 
X3 least one of the members other than the common owner 

14 is owned directly by the common owner. 

15 SEC. 31L EMPLOYEE. 

16 The term ^'employee" has the same meaning as it has 

17 for purposes of Federal income tax withholding under chap- 

18 ter 25 of the Internal Revenue Code of 1954, as amended. 

19 SEC. 312. INCOME FROM SOURCES WITHOUT THE UNITED 

20 STATES. 

21 ''Income from sources without the United States'' means 

22 income from sources without the United States as defined by 

23 the Internal Revenue Code of 1954, as amended. 

24 SEC. 313. TANGIBLE PROPERTY mYOLYBD IN FUNDS 

25 TRANSFERS. 

26 The term ''tangible property involved in funds 
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5 SBC ai4. PABnCIPAyT STATE. 

g Tbe term "panicjrtc.: ?<ik>' i:j*5Li:* t S'-i.:> n v i, -i l 

8 y«"- 

g SEC SIS. PARnCIPAVr POLITICAL SlBDIVLsflON 

2Q TTic term *'panac:j»iLL: >.-.::>a. ^" -.-cJvVv:. :;.*-t:.- ^ 

22 political sobdiTisioD :i. -sri:.! ^ >;•>;:. r. jLt- i •.:.•;:.':- 

22 location daring a paraciiir Liiii'.^ yri.'. 

23 SBC Sia. (WIGINATIOX OF LOA.XS. 

14 A loan shall be de^L^-ed Vj L&v^ U*n OTi'/:jJi*J:i in th'. 

15 State if the loan appHcatioi:. jiicl^dinj? any applioatiorj for 

16 prearranged extension of credit, i- re<:eived for approval at 

17 an office within the State or by an employee w'thiu the State 
13 who has a regolar presence therein and who is authorized to 

19 approve sach loans. 

20 Pabt B— Miscellaxboub Provisions 

21 SEC. 351. PROHIBITION AGAINST DISCRIMINATION. 

22 No State or political subdivision may impose a doing 

23 business tax on any depository not having its principal office 

24 within such State which would not be imposed, or at a higher 

25 rate than would be, if such depository had its principal office 

26 in the State. 
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1 SEC. 352. APPUCABIUTY OF ACT. 

2 Nothing in this Act shall be considered — 

3 (a) to repeal section 548 of title 12, United States 

4 Code, or section 1464(h) of title 12, United States 

5 Code; or 

6 . (b) to prevent a State or political subdivision from 

7 enacting legislation that would result in a lesser tax 

8 liability than provided in the Act. 



Digitized by 



Google 



133 



Comptroller of the Currency 
Administrator of National Banks 



Washington. D.C. 20219 
November 18, 1977 

Dear Mr. Chairman: 

This responds to your request for our comments on S. 1900, the 
Interstate Taxation of Depositories Act of 1977. 

Title I of the bill would prohibit a state or any of its political 
subdivisions from imposing a doing business tax on a depository 
unless such depository has a business location in the state or 
political subdivision during the taxable year. Title II would 
establish an optional two-factor formula which a state may use to 
calculate the applicable state tax base of a depository taxable in 
two or more states. 

Title III provides definitions for key terms used in the bill. Of 
particular note are the following: 

— "doing business tax" is defined as any tax measured by net 
income or imposed for the franchise, privilege or license 
of conducting business within the borders of a state. This 
tax also could be based upon the value of property, assets 
or capital employed in the state. 

— "depository" is defined as any federally-insured institution, 
any thrift or home financing institution which is a member 
of a federal home loan bank, emd any other bank or thrift, 
which receives deposits, incorporated under the laws of any 
state. Foreign-owned companies which maintain branches or 
subsidiaries in the United States, and which receive deposits, 
also would constitute "depositories." 

— "business location" is defined to include the ownership and 
operation of an electronic funds transfer facility. 

Another section of Title III would prohibit a state or political 
subdivision from imposing a higher rate of tax upon an out-of-state 
depository than would be the case if the depository had its princi- 
pal office in the state. 

Prior to 1969 the power of state and local governments to tax 
national banks was narrowly circumscribed by federal statute 
(12 U.S.C. §548). In 1969 Congress revised 12 U.S.C. §548 to 
remove previous restrictions on state taxation of national b£inks 
and to provide simply that national banks would be subject to 
the same tax treatment as state-chartered banks. However, 
Congress further provided that this principle was not to become 
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effective until January 1, 1972, later extendfi'd to January 1, 
1973. Pursuant to a CongresBional mandate!, the Board of Governors 
of the Federal Reaerve System conducted d general titudy of this 
area and submitted a report in May of 1971* One of the report s 
principal rccqjflimcindjrtloria, wtiicfi Congresfl adopted in 1973 in Pub. 
L. 93-100, was tettiporarily to defer the imposition Of state ajid 
local "doing buainesa* taxes on out-of-state national banka and 
other ■" ''■ :lly-inBurGd depositories so that uniform and equitable 
methods could bo developed for determining jurisdiction to tax and 
for dividing the tax base among the states. 

This bill would adopt the "business location" test for juris- 
diction to tax. A depository would be considerod to have a 
business location in a state if it maintAina an office in such 
state; employs one or more people in the state on a regular 
basis; leases to others tangible personal property located in 
the state or owns and uses property involved in electronic 
funds transfers in the state. In short, this proposed legislation 
would allow non-domiciliary states to tax depositories which have 
established basiness locations within their borders. No political 
subdivision of a state would be pGrmitted to tax a depository unless 
there is a business location in the political subdivision itself 
Income from loans inade by domestic offices of U S depositories to 
overseas borrowers would be included for purposes of ca culating 
tbfi "doing business tax. Income from foreign branches of U.S. 
based institutions would be excluded from the calculation of the 
tax base. 

The bill contains an optional formula which a state having juris- 
diction may use to calculate the maximum percentage of a deposi- 
tory's tax base which may be taxed. The sum of the percer^tages in 
all states may not exoeed 100 percent of a depository's tax base. 

The formula would place equal weight on payroll and receipts The 
payroll factor would be calculated by dividing the total ainount 
paid in the state by the depository as compensation by the sum of 
compensation paid during the taxable year in all states in which 
the depository is taxable. 

The receipts factor would be calculated in a similar fashion. 
Interest from loans secured by real property would he assigned to 
the state where such property is located. Interest from other loans 
would be assigned to the state in which the- loan originated. If 
that state does not have jurisdiction to tax, the formula allows 
for the receipt to be assigned to the home office state. 

The Federal Reserve Board Study, referred to above, reconmended 
that limitations be placed on the im|>ositiDn of doing business 
taxes by foreign Eta tea on all depositories and that measures be 
taken to prevent discrimination between home state and foreign 
state banks. 
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While the expertise of our Office does not extend to the formula- 
tion of tax policy, we offer the following comments and trust they 
will be useful to the Committee. 

This proposed legislation addresses the main problem inherent in 
the interstate taxation of both depository and non- depository 
institutions — the need for assurance that the sum of the taxa- 
ble base on which two or more States levy taxes will not exceed 
100 percent of the institution's actual tax base. The optional 
formula proposed by the bill is worthy of consideration since its 
adoption would limit a depository's tax liability to 100 percent 
of its tax base. However, the very fact that the use of the 
formula would be optional may render it ineffective or, at best, 
confusing. 

To quote from the Federal Reserve Board's Study of this matter, 
"But even where this [100 percent] limit is not exceeded, serious 
burdens may result when two or more states claiming jurisdiction 
to tax, for example, the same net income, use different rules 
for interstate division of the tax base cind require different 
kinds of records and reports." Board of Governors of the Federal 
Reserve Board, State and Local Taxation of Banks , 92d Cong., 2d 
Sess. 4 (1972). The bill's legislative history provides that, 
in lieu of the optional formula, a state may apply its own appor- 
tionment formula or other division of base rule to divide the 
applicable state tax base of emy depository teuceible in two or 
more states. 

We fear that, in light of the wide dispersal of state tax methods 
and formulas, the proposed legislation does not go far enough 
toward meeting the objection raised by the Federal Reserve Board. 
The Committee must insure that legislation it enacts does not have 
the unintended effect of impeding the interstate mobility of credit 
and monetary flows. 

While the bill's uniform Federal ceiling would protect against 
taxation of more than 100 percent of a depository's tax base, it 
would not eliminate the compliance burden associated with calcu- 
lating the apportionment share according to each state's apportion- 
ment formula, rules and procedures. We urge the Committee to 
consider adopting a mandatory apportionment procedure which would 
protect state interests whi ' e avoiding confusion emd added expense 
on the part of depositories forced to comply with various state 
taxing procedures. 

This Office supports the provision of the bill which would prohibit 
discriminatory tax treatment by any state or political sxibdivision 
of an out-of-state depository. In addition we are in favor of pro- 
visions of the bill which would exempt minor, incidental or occasional 
activities — such as the solicitation of loans — which would pro- 
duce minimal state revenues but would impose heavy bookkeeping and 
compliance burdens. 
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In our opinion f this bill represents a constructive approach to 
this complex matter. We trust that these comments will be help- 
ful to the Committee in its deliberations on this bill. 



Sincerely, 



v. 

John G. Heimann 
Comptroller of the Currency 

The Honorable 

William Proxmire, Chairman, 

Committee on Bemking, Housing 

and Urban Affairs 
United States Senate 
Washington, D. C. 20510 
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© FEDERAL DEPOSIT INSURANCE CORPORATION. Washiniton. O.C. 20429 

OFFICE OF THE CHAIRMAN 



Honorable VllllaB Prozmlre 

CbalTman 

Comnlttee on Banking, Housing and 

Urban Affairs 
United States Senate 
Washington, D. C. 20510 

Dear Mr. Chairman: 

This responds to your recent request for a report on S. 1900, 95th 
Congress, the "Interstate Taxation of Depositories Act of 1977.'* 

Prior to 1969 the power of State and local governments to tax national 
banks was narrowly circumscribed by Federal statute (12 U.S.C. 548). 
In 1969 Congress revised 12 U.S.C. 548 to remove restrictions on State 
taxation of national banks and to provide simply that national banks 
would be subject to the same tax treatment as State-chartered banks 
(Pub. L. 91-156). However, Congress further provided that this principle 
was not to become effective until January 1, 1972, later extended to 
January 1, 1973. 

Pursuant to a congressional mandate, the Board of Governors of the 
Federal Reserve System conducted a general study of this area and sub- 
mitted their report in May of 1971. One of the report's principal 
recommendations, which Congress adopted in 1973 in Pub. L. 93-100, 
was to temporarily defer the imposition of State and local "doing business" 
taxes on out-of-State national banks and other federally-insured depositories 
so that iiniform and equitable methods could be developed for determining 
jurisdiction to tax and for dividing the tax base among the States. 

Pub. L. 93-100 also directed the Advisory Comnisslon on Intergovernmental 
Relations to make a study of all pertinent matters relating to multi-State 
taxation of depositories and to make a report to Congress of the results 
of this study and its recommendations not later than December 31, 1974. 
In order that Congress would have one year to consider the Conmission*s 
recoomendations. Pub. L. 93-100 imposed a moratorltm on interstate 
taxation of depositories that would have expired on January 1, 1976. 
Since the Commission did not submit its completed report until September 12, 
1975, section 1 of Pub. L. 94-222 further extended this moratorium to 
September 12, 1976. A proposal to extend this moratorium to December 31, 
1978 is currently pending before your Committee in the form of S. 1114, 
which we supported in our April 8, 1977 letter to 3rou. 
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Honorable William Proxair* -2- 



The ACIR report reconnended that Federal leglalatlon ahould deny State 
and local governments the authority to tax an out-of-State depoaltory 
unleas it hA« a regular office in that State or operatea with the 
re pilar pteaence of employeeA or a gent a therein or ovna, leaaea or 
uves tAngible peraonal property in such State. Regarding interstate 
divlaloQ of the t*Jt baee the A<^IE reconmended legialation providing 
that any Stat« be perinltted to tax only so much of the entire net 
iikcome or oth«r tax base of an out-of -State depoaitory as is fairly 
apportioned to that State. 

The provisions in S. 1900 are much more specific in some respects than 
the ACtR TecoaaendetionB. S. 1900 statea that no State or political 
tubdlvleloa may tax a depository baaed on Income earned or property 
^iployed tbereln unIcB« the depoaitory maintaina an office in that State » 
has an employee regularly present therein regularly leases tengible 
personal property or ovns and uaea tangible property lavolved In fimda 
transfer a in that State. S 19Q0 eleo con tains a maxlBuu unlfomi 
apportlaotteot formula for dividing the depository's tax base In e8ta.b- 
lishing such ceiling, a two-factor formula of payroll and receipts 
attributable to the taxing State is uaed. Equal weight Lb given to both 
factors. The ratio of a depository's local payroll la the taxing State 
to it a total payroll in averaged with the ratio of ita local receipts 
to ita total receipts and the resulting percentage ia applied to the 
depoaitory's base. Which Is Its net iDcooe gross receipts or capital 
for the taxable year as prescribed under State law. The bill would require 
the exclusion from a net Income Qt gross receipts baae of all revenues 
derived from offices located outside the United States. 

Similar rulea would be applied in determining the maximum **doing business" 
tax which could be tmpoBed by any political subdivisions of a particular 
State. To prevent overtaxation at local levels, the sum of the apportion- 
ment percentagea for all political subdiviaions could not exceed 100 percent. 

The bill would alao protect out-of-State depositories, whether national or 
State-charter ad, from being taxed at higher rates than similar domiciliary 
inatlturiot^s so that the power to tax could not be used to Impede the 
interstate flow of credit. 

Our baaic concern is that State "doing business" taxes imposed on 
out*o(-State deposltorieE should not unduly impede the ability of the 
nation s depository Instltucions to continue to function as a highly 
efficient atid eensitive OEchaitlBii for gathering available savings froo 
all sectcrrs of the economy and channeling them to creditworthy uaers 
wherever they aay be. The approach in S. 1900 vould eeem generally to 
foster thla goal of maintaining a maximum degree of mobility of credit 
and monetary flows. 
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Bonorablft VlUin Pronire -3- 

In testifyliig In this connection In 1972, fonMr FDIC Chalraan 
Frank Vlllft indicated that the fDIC supported the hasic thrust of 
the Federal Reserve's recoiaendatlon that Federal legislation should 
be enacted to prevefat nonuniform State legislation or the taxation 
hy States of sore than 100 percent of a depository's tax base. Vhile 
concurring in the general objective of this type of legislation, we 
would defer to those with greater expertise in the area of State and 
local taxation as to the technical adequacy and substantive desirability 
of S. 1900 *s precise provisions — particularly since legislation in this 
area would not seen to have any direct and substantial iapact on tha 
FDIC's discharge of its functions either as insurer of bank deposits or 
as prlsary Federal supervisor of State nonaeaber insured banks. 

Very truly yours, 

(Signsd) UBorgs A. LsiiaiaiPm 

George A. LeHaistre 
Chairaan 
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I StrMl. N.W. 
Wnhingion. DC. 20662 



FadamI Horn* Loan Bank Syatam 

Federal Homo Loan Bank Board 1 1 1 1 1 ^^dam Homa Loan Mortsasa coipontion 

Fadaral Savings and Loan Inauranca Corporation 

December 2, 1977 

The Honorable Thomas J. Mclntyre 

Chairman 

Subcommittee on Financial Institutions 

Committee on Banking, Housing 

and Urban Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

This letter presents the Board's comments on S. 1900, 
the "Interstate Taxation of Depositories Act of 1977." 

As the Subcommittee members know, on September 12, 1976, 
Public Law 93-100, which deferred the application of "doing 
business" taxes on Federally-insured depositories in States 
other than those in which such depositories have their 
principal office, expired. S. 1900 seeks to provide a solution 
to the underlying problem which gave rise to the statutory 
moratorium by implementing uniform Federal standards under 
which a State or political subdivision thereof would be able 
to impose a doing business tax upon a depository institution 
which has a business location in the jurisdiction during 
a taxable year. 

S. 1900 is an extremely complex piece of legislation which 
could have a significant impact on the operations of the 
savings and loan industry. The legislation would permit full 
taxation of the tax base of every depository institution, 
would provide for apportionment of the tax base among those 
jurisdictions where the institution maintains a business 
presence and would prohibit nondomiciliary jurisdictions from 
imposing discriminatory tax rates upon out-of-state depositories. 
While the issues arising from many of these provisions merit 
the close attention of the Subcommittee, the Board will limit 
its attention to areas of particular concern to the development 
of the savings and loan industry. 
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*The Honorable Thomas J. Mclntyre 
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Of major concern to the Board is that the authority for 
States to impose doing business taxes on out-of-state 
depositories not restrict or discourage the interstate flow 
of funds that is necessary to foster competition in savings 
and mortgage markets. In particular, doing business taxes 
could impede the origination or purchase of loans and thus 
could hamper attempts to develop further and improve the 
secondary market in mortgages, frustrating a major objective 
of Federal housing credit policies. 

The provisions of S. 1900 would establish a "business 
location" test of tax jurisdiction by enumerating the criteria 
which would bring a depository under the taxing jurisdiction 
of a nondomiciliary State and specifically excluding activities 
which by themselves would not subject a depository to such tax 
jurisdiction. Excluded activities include acquisition of 
loans or interests in loans in the secondary mortgage market 
and certain collection and foreclosure activities with 
respect to such loans. These provisions are designed to 
assure that the normal flow of money through the buying and 
selling of loans or interests therein in the secondary market 
would not subject a depository to taxation by a nondomiciliary 
State. The Board supports these provisions and would like 
to stress their importance on the continued development of 
the secondary mortgage market. 

A second area of Board concern is the effect of State 
taxation on Federal branching policies and EFT development. 
Federally chartered savings and loan associations presently 
are limited by regulation in their ability to branch across 
State lines. However, in the future the authority for States 
to impose doing business taxes may impair implementation of 
a policy permitting branching throughout Standard Metropolitan 
Statistical Areas by Federal associations. A more immediate 
concern in this area is the possible impact of State taxation 
upon the operation of electronic funds transfer systems (EFTS) 
which bridge State boundaries. In the Final Report of the 
National Commission on Electronic Fund Transfers, the Commission 
concluded that the States should enact reciprocal legislation 
that would authorize the offering of EFT services throughout 
interstate market areas. The Commission further recommended 
that Congress establish a date after which time Federally 
chartered depository institutions would be authorized to 
cross contiguous State lines to offer EFTS deposit and other 
services in natural market areas, regardless of whether 
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or not State-chartered institutions would be permitted to 

do so. The Subcommittee has before it a bill, S. 2293, which 

would implement these and other recommendations of the Commission. 

Under S. 1900, the mere use of EFT facilities by a 
depository in a nondomiciliary State would not constitute a 
"business location" for tax purposes. Where use of EFTS 
facilities was combined with ownership of terminals, switching 
facilities or any other tangible property involved in funds 
transfer in a nondomiciliary State, a tax nexus would be 
created; and the receipts from extensions of credit through 
the use of such facilities would become subject to the 
apportionment formula. Since State taxation of EFT activities 
could be used to impede implementation of the policies recom- 
mended in the Final Report and embodied in S. 2293, it is the 
Board's opinion that treatment of EFT facilities for State 
tax purposes which does not unnecessarily burden EFT develop- 
ment is essential. The provisions of S. 1900 appear to be 
a prudent approach which would accomplish this objective. 

In conclusion, the Board would like to commend the Sub- 
committee for its timely consideration of these issues and 
to thank the Subcommittee for the opportunity to present 
its views on this important legislation. 

Respectfully, 



Daniel J. Goldberg 
Acting General Counsel 
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CHAIRMAN OF THE BOARD OF GOVERNORS 

FEDERAL RESERVE SYSTEM 

WASHiNOTON.D. C. 2088I 

December 13, 1977 



The Honorable Thomas J. Mclntyre 

Chairman 

Siibconmittee on Financial Institutions 

Conmiittee on Banking, Housing and 

Urban Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

I am pleased to respond on behalf of the 
Board to your request for comments concerning S. 1900, 
the proposed "Interstate Taxation of Depositories Act 
of 1977." This bill is a revision of S. 3368 which 
the Board previously commented on to the full Committee 
on June 11, 1976. 

As in the case of the earlier bill, S. 1900 
would deal with most of the problem areas requiring 
Federal legislation that are involved in applying 
State and local "doing business" taxes to out-of -State 
financial depositories conducting business across State 
lines. We understand that the present bill represents 
a reconciliation of divergent legislative proposals 
introduced by various interested financial trade groups 
in the hearings on the ACIR*s recommendations regarding 
such taxation before the Subcommittee last year. 

The attached comments on S . 1900 deal with the 
substantive changes from the predecessor bill. The Board 
reaffirms its views on the unrevised portions of the bill 
expressed in its June 11, 1976 letter to the Committee. 
We are hopeful that the many difficult issues involved 
in the enactment of this legislation will now be promptly 
resolved. Pending this outcome, however, the Board again 
recommends extending the expiration date of the moratorium 
on Interstate Taxation of Depositories. The problems 
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that have taken so long to resolve could be made more 
complex by premature State tax action. 

You and your Committee are to be commended 
for continuing to seek a fair resolution of this 
important and complex matter. Unanticipated and 
unnecessary restrictions on the free flow of credit 
among States and regions would impose great biirdens 
on our economy and be of disservice to all Americans. 
We appreciate the opportunity to comment on the 
revised bill and hope that our views will be of assis- 
tance in moving the legislation forward. 



Best wishes. 



Sincerely, 



^iCs^i^ ^^t=>- 



Arthur F. Burns 
Enclosures 
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Comnents of the Board of Governors of the 
Federal Reserve System on S.1900, the 
"Interstate Taxation of Depositories Act of 1977" 



In making its original recommendations to the Congress 
regarding the need for Federal legislation governing State and local 
taxation of out-of-State depositaries, the Board of Governors had 
indicated its concern regarding the potential impact of such taxation 
on the effective functioning of financial intermediaries in the absence 
of appropriate Federal safeguards. To minimize tax barriers to inter- 
state and interregional mobility of funds and the efficient functioning 
of the financial system, the Board had recommended that legislation be 
enacted to limit the circumstances in which State and local governments 
could Impose "doing business" taxes on depositories having their 
principal office in another State to situations in which the depository 
has "a physical presence or a pattern of sustained and substantial 
operations" and prescribe rules for such taxation. Such standards 
were recommended not only to avoid undue impediments to credit mobility 
from taxation itself, but also those stemming from uncertainty regarding 
the application of such taxes to individual depositories and from 
compliance burdens generally. It is mainly with these same concerns 
in mind that the revisions incorporated in S.1900, as compared to the 
earlier bill, have been evaluated. 

S.1900 has revised the provisions in S.3368 setting forth 
the circumstances in which a State could assert jurisdiction to levy 
a "doing business" tax on an out-of*State depository in three respects. 
An office test has been substituted for ownership and leasing of real 
property; ownership and use of electronic funds transfer facilities 
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has been added as a specific criterion of a "business location" In a 
State, supplemented by a stipulation that mere use of such facilities 
owned by an Independent contractor would not constitute such a business, 
location; and the list of other activities that would be exempt from 
tax jurisdiction has been expanded, mainly to cover acquisition of 
loans or participations from an Independent contractor having a 
"business location" In the State and to designate additional activities 
associated with loan administration and enforcement and the management 
and disposition of properties acquired through loan defaults. 

These changes all move in the direction of making the bill 
more specific, and thus are consistent with the Board's concern for 
minimizing uncertainty and compliance burdens. An office test is a 
simpler and more direct means for determining a "business location" 
than ownership or leasing of real property, although the inclusion of 
a definition of "office" would provide additional clarity (for example, 
to Indicate whether an office not engaged in depository operations per 
se, such as a records storage center, would constitute a basis for 
jurisdiction). Moreover, an office test is more closely attuned to 
the manner in which depositories operate. The EFT provisions would 
remove the asibiguity regarding the status of such facilities in S.3368, 
and also would Implement the Board's recommendation in its report on 
that bill that mere use of out-of-State terminals be given jurisdictional 
immunity. Finally, the expanded list of exempt activities appears 
consistent with the Board's initial recommendation that certain common 
occurrences associated with the operation of a depository be given 
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Specific jurisdictional imaunlty, following the pattern set for 
nonfinancial businesses in Public Law 86-272. 

S.1900 also would modify the manner in which the payroll 
and receipts factors in the optional Federal apportionment formula 
are calculated. With respect to payroll, all compensation paid to an 
employee located in a State in which the depository is not taxable 
would be assigned to the State in which the principal office is 
located; S.3368 would have excluded such compensation from the cal- 
culation of the payroll factor in any State. Receipts from real 
estate loans would be assigned to the State in which the predominant 
part of the real property is located and receipts from all other loans 
would be assigned to the State where the loan originated. All receipts 
from loans located in a State in which the depository is not taxable 
would be assigned to the State in which the depository's principal 
office is located. S.3368 would have apportioned loan receipts on the 
basis of the location of the office where the loan was applied for or 
purchased or of the employee who solicited the loan (unless the employee 
was located in a State where the depository is not taxable, in which 
case the receipts would have been assigned to the State in which the 
loan was approved.) 

The procedures for applying the optional apportionment 
formula in both S.1900 and S.3368 appear to be adequately detailed 
and specific. From the standpoint of their potential for ainlaizing 
uncertainty and compliance burdens, the revisions would appear to 
have no significant impact. Vhile the revisions would affect State 



Digitized by 



Google 



148 



apportionment ratios In some degree, the Board does not believe that 
these differences would have any significant effect on credit mobility. 
Moreover, the proposed assignment of payroll and loan receipts in 
nontaxable States to the domiciliary State probably would improve 
the acceptability of the legislation to some State taxing authorities. 

The only remaining substantive changes of significance in 
S.1900 are those relating to combined reporting and the treatment of 
foreign-source income. '900 adds language to prohibit a State from 
requiring the inclusic of an out-of-State Edge Act corporation — a 
corporation organized to engage in foreign banking or financial 
operations — in the combined report of a depository. It also relaxes 
somewhat the previous comprehensive exclusion of foreign-source net 
income or gross receipts from the tax base subject to State and local 
"doing business" taxes; such exclusion would now cover only receipts 
or income derived from an office, branch, agency, or other fixed place 
of business located outside the United States. 

Neither of these changes is likely to have any significant 
bearing on actual interstate or international mobility of credit or 
the ability of depositories to operate efficiently. However, both 
changes would have some effect on tax situs and apportionment for 
any depository having an out-of-State Edge Act affiliate or foreign- 
source income other than that derived from a foreign office. Whether 
the amount of tax base of a depository apportioned to a particular 
State would be larger or smaller under the provisions of S.1900 than 
under those in S.3368 would largely depend on the relative profit- 
ability of the affected foreign as compared with domestic operations 
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of that depository, the applicable apportionment formula, and the 
definition of tax base applied by the Individual State. Since policies 
and practices regarding taxation of foreign source Income vary widely 
among the States, the views of State tax authorities would need to be 
taken Into account In arriving at a legislative resolution of any 
problems that might exist In these sections of the bill. 
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BOARO OF GOVERNORS 

OFTHC 

FEDERAL RESERVE SYSTEM 

WASHINOTOK O. C lOSSI 



June 11, 1976 



vice CHAIRMAN 



The Honorable William Proxmire 

Chaiman 

CoBDittee on Banking, Housing and Urban Affairs 

United States Senate 

Washington, D. C. 20510 

Dear Senator Proxmire: 

I am pleased to respond on behalf of the Board to your request 
for coBuents regarding S« 3368, the proposed "Interstate Taxation of 
Depositories Act of 1976." 

The proposed Act is a comprehensive legislative proposal 
designed to deal with the many problems that financial depositories will 
encounter vhen the Federally- imposed moratorium on multistats "doing 
business" taxation of such depositories is lifted. It deals with the 
Jurisdictional, apportionment, and to some extent, the administrative 
issues that the Board, in its 1971 Report to the Congress, recosnended 
be covered by Federal legislation, and it would prohibit discriminatory 
taxation of out-of-State depositories, a safeguard that the Board also 
had recommended. However, as noted below, some of the Board's recom- 
mendations would not be implemented by the legislation. 

As the Committee is aware, the issues requiring legislative 
resolution are difficult and complex, covering not only questions of tax 
equity, practicality, and economic Impact in a highly sensitive and 
vital sector of the economy, but also problems involving the appropriate 
roles of the Federal versus State and local governments in resolving 
these issues. It is unavoidable, therefore, that legislation designed to 
deal adequately with these problems will need to be technical and detailed, 
as is S. 3368. While designed specifically for financial depositories, 
this bill contains many provisions that are identical to or adaptations 
of those in S. 2080, the "Interstate Taxation Act of 1975," and other 
similar bills that the Congress has developed over the years for resolving 
the interstate taxation problems of nonfinancial businesses. 
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In opening the door to sultlstate taxation of depositories, 
the najor concern of the Board, «s stated in its 1971 Report, is that 
the Congress establlah adequate legislacive safeguards so as to avoid 
tax barriers to the continued free mpblLlty of credit and aoney aaong 
the States. In large part the dramatic ccoticaic grovth of our country 
has been possible because funds were free to loove from capital surplus 
to capital deficit areas To protect that mobility the Board considers 
it essential to establish appropriate statutory rules governing the 
circumstances under which a State nay assert jurisdiction to tsx an 
out-of-state depository, the division of an Lnstitutioa a tax base aaong 
the various States having jurisdiction to tax and the application of 
various administrative procedures including the unitary business con- 
cept, combined and consolidated reporting, and out-of -State audits. 

To minimize compliance burdens, confusion, uncertainty, and 
litigationi which could create substantial barriers to credit flovs, 
such legislation needs to be detailed and specific. Jurisdiction to 
tax should be confined to circumstances In which a depository has a 
substantial presence in a State, and some depository activities and 
procedures now inherent in the processes governing the built of inter- 
state lending require special safeguards. To facilitate the developaant 
of suitable rules for multistate taxation and reduce the need for liti- 
gation, a federal administrative agency should be designated to provide 
regulations and interpretations. 

The jurisdictional provisions in S. 3368 generally are con- 
sistent with these requirements. They require not only that a depository 
have a "business location" in a State to become subject to taxation in 
that State, but they also provide jurisdictional inmunity for certain 
essential attributes of traditional interstate lending processes. 

The bill does not deal specifically with the tax status of 
electronic banking facilities — a technology that seems destined to 
revolutionize banking operations in the decades ahead and to bring sub- 
stantial benefits to the consumer in convenience and cost saving. Under 
the jurisdictional rules in S. 3368, however, it seems likely that the 
operation of some owned or leased equipment especially terminals that 
disburse or receive cash, would constitute a Jurisdictional nexu* even 
though the apportionment rules apparently would attribute none of tha tax 
base to a State because of such operations Point-of*»alc terminals, 
on the other hand which basically are a specialised form of comnunlca* 
tions facility are likely to be owned ot leased by others and usad on a 
shared basis, and presumably would Incur no urlsdlctional exposure. 
In the Board's view, additional safeguards should be incorporated in tha 
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legislation to provide assurance that progress in this area will not be 
distorted or inhibited by the threat of burdensome taxation. Such a 
provision might state that use by customers of POS terminals, or other 
terminals not owned or leased by the depository located outside the 
domiciliary State could not serve as a basis for a foreign State or 
political subdivision to assert jurisdiction to tax. 

The apportionment provisions of S. 3368 do not establish 
standard principles and procedures as the Board had Tecomnended . Instead, 
the bill would allov each State to establish its ovti apportionment 
formula, subject to a uniform Federal celling -■■ a procedure alao u^ed 
in S 2080 and other similar recent bills While siich a celling would 
protect against taxation of more than 100 per cent of a depository s 
tax base It would not eliminate the compliance burden associated with 
calculating the apportionment share according to applicable State rules 
and procedures The Board recognizes that provision of an optional 
Federal celling could help to bring about <;onsiderable uniformity In 
State practice, but this would take time. Heanvhlle State experimenta- 
tion with procedures for this new area of taxation could introduce 
uncertainty and ambiguity into interstate operations with possible 
adverse consequences for credit and deposit mobility. The Board feels 
that a mandatory Federal apportionment procedure would protect State 
interests and at the same time avoid these potentially adverse develop- 
ments . 

The proposed Federal ceiling is based on a two- factor formula, 
with a payroll factor identical to that in S. 2080 and a receipts factor 
tailored to the operations o£ financial depositories. Both appear to be 
sufficiently detailed and specific and to be structured in a manner 
that will limit the creation of Impediments to credit and deposit 
nobility. In selecting d fortmila consistent with that objective the 
Board considers it especially important to avoid the use of factors 
geared to the domicile of the borrower or the depositor. 

With the exception of providing a rule for combined reporting, 
S. 3368 %rould not implement the Board & recommendations that the legis- 
lation prescribe rules to guide the States in their administrative pro- 
cedures and designate a Federal administrative agency to provide 
regulations and interpretations. There would appear to be significant 
benefits — to the tax collector, the taxpayer and the consumer of 
depository institution services — if multlstate taxation in this area 
were inaugurated on the basis of uniform standards uniformly interpreted. 
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In accordance with the Board's 1971 reconmendatlon, S. 3368 
would prohibit discriminatory tax treatment by any State or political 
subdivision of an out-of -State depository, and the Board recommends 
enactment of that provision. However, the bill does not implement the 
Board's recommendation for amending the Federal public debt statutes 
to permit interest on Federal obligations held by depositories to be 
included in the base of a direct tax on net income. The Board feels that 
such legislation would provide desirable additional flexibility for States 
in designing their tax structures and recommends that an amendment along 
these lines be included in any legislation that is enacted. 

Finally, there are technical provisions of the bill on which 
the Board does not feel qualified to comment but which may have policy 
implications meriting careful consideration by the Committee. These 
include the exclusion of territories and possessions from coverage of 
the legislation; the prohibition against a nondomiciliary State requiring 
combined reporting that would include nondepository or certain other 
affiliates; and the proposed exclusion of foreign- source and certain 
other components from receipts and net income. In the case of the 
definitions of "securities" and "money market instruments," the Board 
believes that it would be desirable to substitute functional definitions 
for the proposed closed-end definitions to avoid the need for new legis- 
lation in the event that additional instruments become important in the 
future. 

We hope that these comments will be helpful to your Coomittee 
in its deliberations on this bill. 

Sincerely, 
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NATIONAL CREDIT UNION ADMINISTRATION 
Washington, D. C 20456 



Office of the Administrator AUu <^ 9 1977 



Honorable William Proxmire 

Chairman 

Committee on Banking, Housing 

and Urban Affairs 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

This is in response to yoiir letter of August 8, 1977, 
requesting the comments of this Agency oh S.1900, a bill 
"to clarify the treatment of beuiks £uid other depository 
institutions under State eind local revenue laws . " 

The National Credit Union Administration finds that 
Federally-chartered credit vinions would not be subject 
to the provisions of this proposal. The agency has no 
objections to the legislation as drafted. 




-jr*-'-*-^^*^^^ 



LAWRENCE CONNELL, JR. 
Administrator 
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ADVISORY 

COMMISSION ON INTERGOVERNMENTAL RELATIONS 

WASHINGTON. DC. 20575 

December 6, 1977 



The Honorable Thomas J. Mc In tyre 

Chairman 

Subcomma.ttee on Financial 

Institutions 
United States Senate 
5300 Dirksen Senate Office 

Building 
Washington, D.C. 20510 

Dear Chairman Mclntyre: 

I request that the enclosed statement from 

the Advisory Commission on Intergovernmental Relations 

be included in the record of hearings on S. 1900 — 95th 

Congress. 

Six^p^r^ly you 





Assistant Director 
Taxation and Finance 



Enclosure 
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COMMENTS ON S. 1900 - 95th CONGRESS, 
"THE INTERSTATE TAXATION OF DEPOSITORIES ACT OF 1977" 



On behalf of the Advisory Comnlsslon on Intergovernmental Relations, 
I am pleased to supply the following cotrments on S. 1900, designated 
the "Interstate Taxation of Depositories Act of 1977." 

This statement deals primarily with the relationship of S. 1900 to 
the ACIR recommendations submitted to the Congress In our report In 
1975 on "State and Local 'Doing Business' Taxes on Out-of -State 
Financial Depositories." 

We adhere to those recommendations. Our comments Include points 
on which the bill Is consistent with the ACIR proposals, policy Issues 
presented by differences between S. 1900 and the ACIR recommendations, 
and. In addition, some uncertainties and ambiguities In the bill. We 
hope these observations will be helpful to the Subcommittee in reviewing 
the proposed legislation. 

Our comments on S. 3368— 94th, a similar bill, were published 
at pages 50-54 of the Hearings before your Subcomnlttee May 11-12, 
1976. Because many provisions of S. 1900 are Identical with those 
In the earlier bill, we Incorporate here by reference those parts 
of our earlier statement which apply to provisions carried forward 
without change. Substantive differences between the two bills will 
be Indicated to the extent that these call for some revision of our 
earlier statement. 
Jurisdictional standard 

S. 1900, like the earlier bill, proposes a uniform Jurisdictional 
test based on a "business location" In the state or political subdivision 
during the taxable year, but the definition of "business location" 
(sec. 304) Is changed materially. 
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A depository is deemed to have a business location In a state if 
(1) it maintains an office in the state; (2) one or more employees 
are regularly present in the state; (3) the depository regularly leases 
to others tangible personal property located in the state; or (4) the 
depository owns or uses tangible property involved in funds transfers 
in the state. In the case of leased tangible personal property, the 
business location applies only to that property. 

Other sections qualify these tests or specify numerous exclusions 
from them. Thus, sec. 306 (b) declares that (in the absence of a wholly 
separate basis for business location of the employer) an employee is not 
considered to be located in a state or to have a regular presence there 
if the employee's only business activities in the state on behalf of the 
depository employer are any of the following: 

(1) solicitation of applications for loans which are sent 
outside the state for approval, of deposits received 
and maintained at an office outside the state, and of 
[sales of] financial or depository services performed 
outside the state; 

(2) making credit investigations and physical inspections 
and appraisals of property securing or proposed to 
secure a loan; 

(3) the filing of a security Interest; enforcement of 
loans by specified processes; or maintaining or 
defending any action or suit; and 

(4) acting in a fiduciary capacity (in various specified 
circumstances). 

In addition, a subsection captioned "Application of the general 
rule" (sec. 304(b)) enumerates several exceptions to the general rule- 
that is, circumstances which shall not. by themselves, be deemed to 
create a business location. These are as follows: 
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(1) acqutsttton or purchase of loans or any Interest 
therein from Independent contractors having a 
business location In the state; 

(2) maintenance of an office In the state by Independent 
contractors, or business activities In the state of 
Independent contractors. Including but not limited to 
CO ecting and servicing loans and making (on behalf 
of the depository) physical Inspections of property 
which secures loans or Is proposed as security; 

(3) making loans through or In participation with other 
depositories having offices In the state; 

(4) various specified activities Involved In administering 
loans or In foreclosure or other disposition of loans. 
Including acquisition of title to property securing 
loans as a result of default and managing these 
properties; or 

(5) the use of tangible property Involved In funds transfers 
owned by Independent contractors. 

The concept of "Independent contractor" Is defined In this subsection 
in more detail than in S. 3368. Apparently, the provision would preclude 
a state's claim of taxable jurisdiction if a depository conducted 
activities only through a contractor serving more than one principal ~ 
whatever the magnitude of the activities and whatever Intercorporate 
relationships might exist between the contractor and the depository. 

The provision relating to properties acquired in cases of loan 
defaults (sec. 304(b)(4)) specify that the depository "shall pay real 
estate taxes on such property" and shall not hold, own, or operate it 
for more than five years from acquisition. The reference to real estate 
taxes appears to be superfluous, since such taxes are subject to state 
law and local levies and require no federal sanction. The time limit 
on ownership presumably is intended to discourage long-term holdings 
in such cases, thereby assuring that property is retained ortly as long 
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as necessary to assure orderly liquidation. This exception for properties 
acquired to protect security Interests Is consistent with the ACIR recom- 
mendation of 1975, In which we proposed that federal legislation should 
deny authority to impose a tax If the only activities or transactions of 
an out-of-state depository are the prosecution of remedies or other measures 
to protect a security interest in case of default on a loan or other 
indebtedness secured by property in the state. (ACIR report, p. 51.) 

The bill does not include a definition of "office." A definition 
is needed to clarify the intent of the general jursidictional rule and 
the exceptions enumerated above. Moreover, to avoid uncertainty, the 
definition of "office" should include various kinds of workplaces other 
than those where deposits are accepted, checks cashed, and loans nego- 
tiated. We observed in our 1975 report that we Included in the concept 
such places as loan production offices, regional loan offices, representa- 
tive offices, service offices, and other kinds of installations. (ACIR 
report, p. 59.) Other installations might Include credit-card offices, 
specialized service units (such as detached bookkeeping and computer 
installations, data-processing services, trust departments and services, 
property-leasing offices, record-storage centers, warehouses, and garages, 
and similar auxiliary establishments. Any one or more of these might 
create the "substantial physical presence" within a state which the ACIR 
recommended as the primary jurisdictional test (recommendation 1, p. 51, 
and pp. 57-59). 

By including ownership and use of tangible property involved in 
funds transfers in a state as a test of business location, S. 1900 makes 
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a constructive proposal for dealing wtth the dtfftcult question of 

remote electronic terminals and other similar devices. The ACIR.^^ 

omitted reference to electronic terminals from Its recommendations 

because the future course of technological and legal development in 

this field is uncertain and was under study by a special comnlsslon. 

The report of the National Conmlsslon on Electronic Fund Transfers, 

released recently, does not deal directly with state tax 

problems, but examines and makes recommendations on a wide range of 

public policy Issues. The proposed business- location provision In S. 1900, 

though restricted to devices owned and used by an out-of-state depository, 

would constitute a step toward the more comprehensive policy envisioned 

by the ACIR, as expressed In the following conments In our 1975 report: 

It Is not clear ... whether remote Installations will be 
the private Instruments of Individual depository companies 
or groups of associated users, or, as appears more likely, 
will operate for the most part as public utilities providing 
service to competing users In any event the expanding use 
of this technology w1 raise questions sooner or later, 
about the degree of economic presence and ultimately, perhaps* 
the extent of physical presence, of out-of-state depositories 
in comnunitles throughout the Nation. 

In the opinion of the Commission, such incidental use of 
public-service communication devices should not by itself 
const tute a taxdb e nexus. However, If the use of the devices 
by a depository s of such magnitude that for all practical 
purposes it creates d substantial physical presence through 
which the out-of-state depository Is able to provide many of 
the services that ordinarily would be provided by a local 
office or agency, the state should not be precluded by federal 
law from asserting jurisdiction to tax that depository on a 
fair share of its net Income or other tax base. (ACIR report, 
pp. 60-61.) 

In general , the jurisdictional standard In S. 1900 appears to be 

about the same, or perhaps a bit lower, than in S. 3368» but the detailed 

exceptions and limitations In this bill, like those In the earlier bill» 
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might shelter constderable presence tn a state. The proposed tests of 
physical presence (or business location) are quite restrictive. 
Division of base 

S. 1900 follows S. 3368 In proposing an "optional" two-factor 
formula to establish a celling on the share of the tax base of any 
depository which may be assigned to any state. The factors are payroll 
and selected categories of depository receipts. S. 1900 simplifies 
the rules to some extent. It specifies that. In the case of the payroll 
factor, all compensation paid to an employee located In a state In which 
the depository Is not taxable shall be attributed to the home-office 
state, rather than excluded from the calculations. In the receipts 
factor. Income from loans secured primarily by real estate would be 
assigned to the state In which the predominant part of the security Is 
located, and Income from other loans to the state where the loan originated. 
Loan receipts from the state where the depository Is not taxable would be 
assigned to the home-office state. In S. 3368, loan receipts were to be 
assigned to the office where the loan was applied for or purchased or to 
the place where an employee solicited the loan, except that if the 
employee was located in a state where the depository Is not taxable, the 
receipts were to be assigned to the state where the loan was approved. 
The attribution of other receipts (such as fees, commissions, service 
changes and other receipts from sales of services) Is unchanged, except 
that "lease" Is substituted for "rental" of tangible property in 
sec. 203 (c). A special term, "participant state," Is introduced to 
Identify those states In which a depository has a business location 
(sec. 203 (d) and 314). 
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The provlstons apparently would apply to the domtctllary state of 
the deposttory as well as other states tn whtch tt has a business location, 
thus restricting significantly the policy choices available to the 
home state. 

Compared with the earlier bill, these changes presumably would 
assign a larger share of the tax base to the headquarters state of a 
depository without directly affecting the shares of those market states 
which exercise their taxing authority. Use of a two-factor formula, 
with the omission of a property factor generally used In state apportion- 
ment formulas for other businesses. Is a controversial matter about which 
state taxing officials will doubtless raise questions. (The problems 
are discussed at pp. 63-75 In the ACIR report.) 

The ACIR observed In our 1975 report that 

... the objective of the whole process Is to prorate a 
taxable base In such a way that the share assigned to 
each jurisdiction represents a reasonable approximation 
of Its proportionate role In providing governmental 
benefits and services to the taxpaying business. (P. 75.) 

The appropriate criteria are "that equity, uniformity, and relative 

simplicity are chief among the desirable characteristics for an acceptable 

procedure" (Ibid.). 

The ACIR recommended a federal statutory requirement for fair 

attribution and suggested that state Initiatives, within this requirement, 

be encouraged as a means of developing an acceptable set of standards 

and procedures for Interstate division of the tax base. The proposed 

two-factor formula for determining the maximum share of each state would 

establish a considerable degree of certainty In the apportionment process 
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but would restrict the permissible range of state Initiatives. Choice 

of an equitable policy Is a difficult one, on which the ACIR position has 

been summarized as follows: 

... In advance of a consistent, across-the-board solution 
for other categories of business, the Comnlsslon does not 
recommend that a federal law prescribe nationwide unifor- 
mity for depositories as a separate group. (P. 69.) 

Definition of tax base 

As we commented in our review of S. 3368 last year, the bills do 
not attempt to define In detail the "net Income" or other bases to which 
state taxes may apply. They contain partial definitions, however, by 
identifying certain exclusions from the base; namely, (1) dividends 
received from a corporation In which the depository owns at least SQl% 
of the voting stock; and (2) Income from sources outside the United 
States. In S. 3368, the second exclusion covered "all Income which Is 
considered Income from sources outside the United States." S. 1900 
narrows this provisions, limiting It to "net Income or gross receipts 
which are derived from the conduct of business at an office, branch, 
agency or other fixed place of business outside the United States" 
(sec. 205). 

The change would mean that Income from foreign branches (for 
example) would be excluded, but Income from an International division 
operating as part of a domestic (U.S.) depository would be Included 
in the tax base of the domestic depository. 

The bills further control the taxable base by their provisions 
affecting combined or consolidated reporting. 
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Combined reporting 

Under S. 3368, a state In which a depository has a business location 
could require combined reporting for corporation of an affiliated group 
of which the depository is a member. S. 1900 would give to the depository 
Itself the choice of making a combined report. Also, It specifies that 
an Edge Act corporation .(a corporation organized to engage In foreign banking 
or financial operations) may not be Included In the combined report If Its 
principal office Is outside the state (sec. 201 (c) (1)). 

The bill does not specify which choice would prevail If the state 
and the depository make different elections. 

Although the language In S. 1900, sec. 201 (c) (1), permitting the 
depository to make an election differs from the corresponding section In 
S. 3368, the effect Is probably unchanged, since the earlier bill provided 
that any depository which Is a member of an affiliated group "may elect 
to determine Its net Income, gross receipts, or capital by reference to 
the base and apportionment factors of all corporations of the affiliated 
group." 

Both bills further provide In sec. 201 (c) (2) that a state may not 
require an out-of-state depository to combine or consolidate with the 
following: 

(a) a corporation which Is not a depository as defined In 
the Act; 

(b) a corporation Incorporated outside the United Sates; or 

(c) any corporation which derives more than 90X of its 
Income from sources outside the United States. 
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The excluston of Edge Act corporattons tn subsectton (c) (1) 
Is subsumed tn subsectton (c) (2) tn the more coroprehenstve references 
to corporattons whtch are not deposttortes and to corporattons whtch 
dertve more than 90X of thetr tncome from sources outstde the Untted 
States. 

In sec. 310, deftntng afftltated corporattons, the Introductory 
language of S. 1900 dtffers slightly from that tn S. 3368, but the 
substance ts the same. To be members of an afftltated group for purposes 
of the btn, two or more corporations must be connected through stock 
ownership with a coninon owner, either corporate or noncorporate. In the 
following manner: (a) 80% or more of the voting stock of each member other 
than the common owner Is owned directly by one or more of the other members; 
and also (b) 80% or more of the voting stock of at least one member other 
than the common owner Is owned directly by the common owner. Although 
80% ownership Is a commonly accepted standard for consolidated reporting 
under the federal corporation tax law. It Is considerably higher than the 
ownership test used in the Bank Holding Company Act and In various state 
tax laws. 

In light of the recent rapid expansion tn the number and operations 
of bank holding companies and the great variety of Intercorporate relation- 
ships that has emerged, the provisions of S. 1900 tn sees. 201 and 310 
relating to affiliated groups and combined reporting would almost certainly 
limit the scope of unttary assessments as they are applted tn those 
states tn which thts technique ts an Important part of corporate taxation 
generally. 
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It ii»y be noted further that, though the ACIR made no express 

recommendation on the question of combined reporting, our report did 

•propose that 

there be no Congressional action which would require 
a state to adopt a standardized definition of taxable 
income In the taxation of out-of-state financial 
depositories. 

and that states which conform to the recotrmended Jurisdictional standard 

should be permitted to apply their taxes 

on a fairly apportioned or attributed part of the entire 
net Income, receipts, property, or other tax base (p. 52, 
recommendation 1 and 2). 

Interest on U.S. obligations 

S. 1900, like the earlier bill, contains no provisions affecting 
the inclusion of Interest on United States Govemnent obligations in the 
measure of a direct tax on net Income. Under present law, this Interest 
may be Included In the tax base of an Indirect excise or franchise tax 
"measured by" or "according to" net Income but may not be included In 
a direct tax on net Income. 

Because of the Importance of federal obligations In the assets and 
earnings of depositories, both the Federal Reserve Board and the ACIR 
recommended that the Inclusion of such Income in the base of a direct 
net income tax be authorized by federal law, thus eliminating an 
existing distinction which Is not based on reasons of tax policy or 
economic policy. 

As we commented on S. 3368, omission of this provision would result 
in perpetuating so-called "second -structure" taxes which complicate the 
tax systems of many states. A provision permitting inclusion of the 
interest In the base of a direct tax would allow the states to simplify their 
tax systems. (See the ACIR report, p. 52, recoinnendatton 3, and pp. 77-81.) 
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AwoldMioe of discrtirinitlofi 

S. liOO, llfce S. 336&, MDuld protiiblt dlscrtarimtlon igtifist out -of 
state depositories. The proposed provision Is consistent with the ACIR 
ULU w mh tloi (AC» report, p. S2, t:ai.i Jitic* 4, ind pp. 81-84). 

Like the eerller bill, S. 1900 contains no provisions relating to 
the settleaent of disagreenents betMeen states and taxpayers, thus 
leaving these Mtters for resolution by custOMry atelnlstratlve agencies 
and procedures established by the states and by applicable judicial 
proceedings. This Is consistent with ACIR reconeendatlon nunber 6 In 
our 1975 report (pp. 53-54). 
Tax credits 

The ACIR recoaeended that Congress require the donlclllary state 
of a depository to allow certain credits for taxes payable to other 
states If the donlclllary sUte exercised Its constitutional right to 
apply Its tax to the entire net Incone (or receipts, capital value, or 
other tax base) of the business (p. 53, recoenendatlon 5). This was 
a Means of assuring that the entire base eight be subject to taxation 
In one or more states i*h11e avoiding Uxatlon of more than lOOX of the 
base. 

Except for the provisions of S. 1900 restricting the tax-base of out- 
of-state depositories and the scope of combined reporting, the proposed 
apportionment provisions In the bill may have an effect generally similar 
to the ACIR credit reconmendatlon. Apparently these restrictions would 
apply to the domiciliary state as well as other states. The bill would 
assign to the principal -off Ice state any part of the tax base that 
otherwise might be apportioned to states which have Jurisdiction to 
tax but do npt Impose a tax. 
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Definition of "SUte" and "United States" 

The phrase, "sources without the United States," Is defined In 
sec. 312 as having the same meaning as it has In the Internal Revenue 
Code, with no specific citation within that voluminous Code. So broad 
a reference may foster some uncertainties, especially since S. 1900 Is 
limited by its definition of "state" to the 50 states and the District 
of Columbia (sec. 303). 

The technical explanation of S. 1900 In the Congressional Record 
indicates that territories and possessions are excluded from the 
definition of "state" to avoid inconsistency with their special treat- 
ment under the Internal Revenue Code and to avoid affecting their 
revenues from taxes under existing organic acts adopted by Congress. 
The relationship of the Internal Revenue Code provisions to territorial 
taxation is not clear. 

As we commented on the similar definition in S. 3368, this kind 
of provision has wider effects which call for critical scrutiny. For 
example, it raises the question whether the phrases, "outside the United 
States" in sec. 201 (c) (2) (b) and sec. 205 (a) (2), "without the 
United States" in sec. 201 (c) (2) (C), and "United States" in sec. 203 
(a) refer only to the 50 states and the District of Columbia or to a 
broader area. 
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■^TbANKERS ASSOC 



ASSOQATION Of AMBtICA 

MV: ans HOOK • ohocmte d — ctw ; tiu mwiiMj 

f. GMfW RIVCR AVCNUE. EAST lANSHtC. MICMIMN 4Mn 

Nov«nber 29, 1977 



The Honorable Thomas J. Mclntyre 

U.S. Senator 

Room 105 

Russell Senate Office Building 

Washington, D.C. 20510 



Dear Senator Mclntyre: 

The Subcommittee on Financial Institutions of the 
Senate Beuiking, Housing and Urban Affairs held public hear- 
ings on S. 1900, a bill to clarify the treatment of banks 
and other depository institutions under state and local 
revenue laws on November 22, 1977. The National Association 
of Mutual Savings and Loans and the American Bankers Assoc- 
iation requested an opportunity to present their views in 
support of S. 1900. Although the Independent Bankers Assoc- 
iation of America did not request an opportunity to present 
a witness in support of this important legislation, IBAA 
wishes to be on record in support of S. 1900. 

The state and local tax liability of financial institu- 
tions involves many difficult questions peculiar to banking. 
The expiration of the moratorium on interstate taxation of 
bemks imposed by P.L. 03-100 has placed bankers in the 
difficult position of being subjected to potential double 
tauc liability on the same income. This uncertainty places 
em undue burden on interstate commerce, the growth of the 
American economy and the financing of both America's con- 
sumer business and agricultural needs. 

S. 1900 resolves these questions of tax liability as 
well as is possible. The Advisory Committee on Intergov- 
ernmental Relations study of the problem, mandated by P.L. 
93-100, made an important contribution to the resolution of 
these tax questions and underscored the complex nature of 
the issues. 
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The Independent Bankers Association of America there- 
fore requests that Congress enact S. 1900 to eliminate this 
unnecessary impediment to the finamcial recovery of our 
economy . 



Yours very truly. 



Edward A. Trautz 
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STATEMENT OF THE 

CALIFORNIA BANKERS ASSOCIATION 

AT HEARINGS ON S. 1900 

NOVEMBER 22, 1977 



The California Bankers Association supports 
S. 1900, the Interstate Taxation of Depositories Act of 
1977, recently introduced by the Chairman of this Sub- 
conunittee by joint request of financial industry groups. 
S. 1900 represents many hours of hard work by repre- 
sentatives of those industry groups emd constitutes a 
good faith effort to provide reasonable federal rules 
governing multi-state taxation of depositories having 
operations in more than one state. 

Until 1969, national banks were exempted from 
taxation outside their domiciliary state by 12 U.S.C. 
§548 (Rev. Statutes §5219) . The effective date of this 
change was delayed, first to permit the Federal Reserve 
to study the impact of multi-state taxation on banks 
and later to permit the Advisory Commission on Inter- 
governmental Relations to review the same problems. 
The latest moratorium on financial depository taxation 
has expired with respect to fiscal years beginning after 
September 12, 1976. For most financial depositories, 
calendar year 1977 is the first such year they may become 
subject to the vague, conflicting and overlapping concepts 
of multi-state taxation applied by the several states. 

The major components of S. 1900 are: 

1) uniform rules governing jurisdiction to tax; 
and 

2) a maximum two-factor formula approach to appor- 
tioning a depository's tax base among states 
having taxing jurisdiction over its activities. 

The principal intent behind S. 1900 is to 
cause multi-state depositories to be subject to tax on 
an aggregate of 100% of the Teuc Base by those states 
having jurisdiction to tax them. The California Bankers 
Association believes this intent to be fair both to the 
states and to the depositories. 

An equally impojrtant purpose of S. 1900 is 
the reduction of t£uc administration and compliance costs 
of depositories. Because financial depositories have 



Digitized by 



Google 



172 



not normally been subject to tax outside their home 
states, every multi-state depository will be compelled 
to install a new compliance system once multi-state 
taxation takes effect. The costs of establishing and 
maintaining such a system will be large in any event; 
they will be enormous emd impossible to control if rules 
governing such taxation are not uniform among the states. 

The California Bankers Association believes 
there is a legitimate pressing federal interest in enact- 
ment of S. 1900. If increased aggregate state taxes and 
administrative and compliance costs of financial depositories 
result from multi-state taxation of such institutions, 
one must ask what the source for payment of such increased 
taxes and costs will be. There are only two possible 
answers to this question if current lending practices of 
depositories are not to be altered and interstate credit 
flows not to be interrupted. Once the increased costs 
become known, financial institutions will either increase 
loan spreads to cover them or pay them out of bank capital. 
Either alternative will produce an undesirable result. 

In the first instance, interest costs to the 
consumer and to the investing businessman will be increased. 
The California Bankers Association believes the Congress 
would be mistaken to permit an inflationary tax increase 
of this nature to occur. Certainly, such an event should 
be discouraged, particularly while our nation is still 
attempting to recover from the most sustained and damaging 
bout of peacetime inflation in its history. 

Payment of such increased costs out of capital 
is also unwise when many economists and businessmen 
predict large capital shortages will be experienced by 
our nation in the foreseeable future. Depletion of 
banking capital is particularly inappropriate at a time 
when some critics claim it to be inadequate already. 
Again, there is a pressing federal interest in limiting 
erosion of depository capital from multi-state taxation 
euid compliance burdens. 

The problems of interstate credit flows, infla- 
tion, and the capital needs of our society are federal 
questions not state issues; they present a legitimate 
need for federal legislation in this area to which S. 1900 
is a reasonable and proper response. Our current chronic 
inflationary and unemployment syndrome cannot be aided 
by the balkanization of multi-state taxation of financial 
depositories. 
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Although the principal technical discussion 
of S. 1900 will be left. to others, one such matter raised 
by the Bill merits discussion. Paragraphs (c) (1) and 
(2) of section 201 prohibit inclusion of "Edge Act" banks 
organized under Section 25 (a) of the Federal Reserve Act 
in combined reports required by states which utilize the 
"unitary" system for taxing income of affiliated corporate 
groups. Such "Edge Act" banks are set up under the Federal 
Reserve Act principally to assist in financing the foreign 
trade of the United States. Most often, such banks are 
subsidiaries of national banks headquartered in other 
states. They do not fit within the literal definition 
or intent behind the term "depository" used in S. 1900 
because they are strictly prohibited from engaging in 
domestic banking and depository activities. 

The activities of Edge Act banks are governed 
by Regulation K under the Federal Reserve Act which 
includes greater restrictions on loans and borrowings 
than apply to domestic banks. Edge Act banks report 
separately to the Federal Reserve Board and are treated 
as independent institutions for regulatory purposes. 

These circumstances, led the Federal Reserve 
to conclude, in its 1971 study of multi-state taxation 
of depositories, that combined unitary tax reporting 
would not apply to their activities. (Board of Governors 
of the Federal Reserve System, 92d Cong., 2d Sess. ,. State 
and Local Taxation of Banks, Pts. I, II, III and IV, 
496-497 (Comm. Print 1972).) A prohibition against such 
combinations, as provided in S. 1900, section 201(c)(1) 
and (2) , is appropriate because 12 U.S.C. §627 (a part of 
25a of the Federal Reserve Act) allows taxation of Edge 
Act banks only by the state in which their principal 
office is located. Although this rule would seem to 
prohibit combinations where the Edge Act bank is located 
outside the state (of its parent) which requires combined 
reporting, section 201(c)(2) of S. 1900 also applies 
the prohibition where the Edge Act bank is located in 
a state which may require combinations in the event 
its parent bank is located in a state which does not 
require or permit combined reporting. This equal treat- 
ment seems appropriate under the circumstances. In this 
sense, therefore, the treatment of "Edge Act" banks 
reflected in S. 1900 is reflective of and consistent 
with the present federal law governing such institutions. 

Stress must also be. placed on the need for 
dispatch in considering and enacting S. 1900. Several 
of the states are known to be moving in the direction 
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of taxing out-of-state banks. For example, the California 
Franchise Tax Board has recently passed a resolution 
aimed at seeking legislation which would impose the 
California corporate income tax (as opposed to the 
California franchise tax on banks) on all banks receiving 
income from California sources. Although it is not yet 
clear what jurisdictional rule will be applied by California 
in imposing its income tax on non-domiciliary banks in 
the event the necessary legislative change is made, the 
relevant case law suggests the income in question must 
have acquired a "business situs" within the state to 
become tswcable by California unless the non-domiciliary 
bank has sufficient other activities in the state to 
be subject to its taxing jurisdiction. Further, there 
is no reason to conclude California is taking any steps 
to reduce or eliminate the potential double tax impact 
which could result from this action. The double tax 
effect could arise because the income in question to be 
taxed by California may well also be subject to tax by 
the depository's home state. 

Nor has the California Franchise Tax Board 
indicated whether it would seek to impose its combined 
report rules on all affiliates of the depository which 
has income from California sources. Presumably that 
will be the case and, assuming it is, substantial double 
taxation of income sourced and generated outside California 
could result. Further, the ability to combine activities 
taking place in California with non-domiciliary banks' 
operations throughout the world could well mean apportion- 
ment to California of a tax base which far exceeds the 
income actually generated by such banks' activities in 
California. Should this occur, California could gain 
considerable increased revenues from activities taking 
place outside that state which may be fully teixed today. 

Once actions of this type occur, and states 
begin to receive new revenues from non-domiciliary 
financial depositories, it seems clear legislation to 
establish uniform Federal jurisdictional and apportionment 
rules will become much more difficult to enact. For 
that reason^ the moratorium on multi-state taxation of 
depositories, first enacted as part of Public Law 93-100, 
should be reimposed retroactive to all fiscal years 
beginning after September 12, 1976 as to which it has 
now expired. This action should occur concurrently with 
consideration of S. 1900 on its own merits. In the 
absence of an extension of the moratorium, the current 
opportunity to rationalize and simplify the highly 
technical, complex problems presented by multi-state 
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taxation of banks could well be lost until such time 
as real damage is done to the financial depository 
industry and the many customers it now serves. Indeed, 
S. 1900 should be amended to incorporate a moratorium 
back to September 12, 1976, in order to eliminate, upon 
its enactment any hiatus during which states might 
attempt to tax non- domiciliary depositories. 

Finally, it is not at all clear that increased 
aggregate state "doing business" taxes for financial 
depositories was what Congress had in mind when Public 
Law 91-156 was enacted. That law was passed in response 
to the decision of the United States Supreme Court in 
First Agricultural National Bank of Berkshire County v. 
State Tax Commission , 392 U.S. 339 (1968). That opinion 
held states could not impose sales and use taxes on 
national banks because such taxes were not among the 
state taxes permitted to be imposed by old Section 5219. 
Because of the revenue losses that would have resulted 
from that dpcision. Congress acted at the instance of 
the states t.? remove the restrictions imposed by the 
existing Federal law, and that removal has now become 
fully effective. Congress also directed, first the 
Federal Reserve Board and then later, the Advisory 
Commission on Intergovernmental Relations (ACIR) , to 
study the multi-state taxation problem and, in the case 
of the ACIR, make recommendations for "legislation which 
will provide equitable state taxation of out-of-state 
[depositories] .... [including] the matter of the proper 
allocation, apportionment, or other division of tax 
bases and . . . other matters relating to the question 
of multi-state taxation of [depositories] ...." 

Clearly, the concern of Congress was for a 
proper apportionment of one depository tax base among 
the states having jurisdiction to tax, not to permit 
imposition of increased taxes from overlapping multiple 
state tax bases. 

In the absence of Congressional enactment of 
reasonable apportionment rules similar to those contained 
in S. 1900, increased aggregate state teuc burdens are 
bound to be borne by financial depositories under the 
permanent amendment to Section 5219. This results because 
of the conflicting and complex state tax rules which 
prevail today throughout the United States. Such a result 
was not the original intent of Public Law 91-156 and 
should not be permitted to occur by this Committee or 
the Congress. 
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We urge your favorable consideration of S. 1900. 
Respectfully sulMoitted, 




Aloin C. Koch 

Chairman, Tax Committee, 

California Bankers Association 



ACK/tk 
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JAMES H. TULLY. JR. 

COMMISSIONER OF TAXATION AND FINANCE 

PRESIDENT TAX COMMISSION 



State of New York 

Department op 

Taxation and Finance 

Albany. N.Y 12227 



November 18, 1977 



The Honorable Thomas J. Mclntyre 

Chairman 

Subcommittee on Financial Institutions 

United States Senate Committee on 

Banking, Housing and Urban Affairs 
Room 5300 
Dirksen Building 
Washington, D.C. 20510 

Dear Senator Mclntyre: 

New York is profoundly concerned about Federal 
legislation designed to prescribe rules for state 
taxation of interstate banking business. The oppor- 
tunity to be heard on S-1900 is welcomed. Additional 
copies for the record will follow. 

As you know from previous testimony by me before 
you and this committee on ACIR recommendations in May, 
1976, New York is not opposed to Federal law providing 
jurisdictional rules limiting the right of states to 
tax out-of-state financial depositories. We recommended 
then, and still do, rules which approximate existing 
practices of the states. This would reflect state reg- 
ulatory provisions which do not allow interstate branch 
banking. This approach would avoid significant losses 
of revenue to some states and windfall gains to others, 
while leaving to time and experience the development of 
reasonable rules for apportionment of income. 

S-1900 is a bill which would be very detrimental to 
New York, primarily because of loose jurisdictional tests 
and the borrower oriented basis for apportioning receipts 
from loans and leased property. 
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Like the worst of the alternative proposals considered by 
the ACIR, it allows any depository which rents office space in 
another state for the sake of ''maintaining an office" (S304(a)(i), 
and which employs one part-time employee with duties no greater 
than forwarding loan applications, to reduce taxable income in 
the principal office state by potentially enormous proportions* 
Even a more conservative interpretation of the business location 
tests of the bill allow jurisdiction to tax where a loan pro- 
duction office exists, as long as some activity in addition to 
mere solicitation of loans is carried on. Once the jurisdiction 
test is met, all the receipts of the depository from loans on 
real estate located in that state and receipts from other loans 
processed through offices in the state are used as a weight in 
assigning all types of depository income to that location, whether 
or not a tax is actually imposed. 

While a number of other provisions of the bill are trouble- 
some, and of serious concern to us, the use of the location of 
the borrower's security or an office performing minimal activities 
rather than reliance upon loan approval results in an estimated 
potential revenue loss annually of $75-100 million to the State 
and City of New York, and makes S-1900 untenable. This amount, 
or even one-half or one-quarter of it, is more than Congress 
should ask of any one state for the sake of uniformity in state 
bank tax rules. 

It seems eminently more reasonable to us to return to a 
moratorium on out-of-state taxation of banks, than to make an 
180-degree about face to a new and untried policy called for 
in S-1900. States have for years protected local banks from 
competition from larger and more up-to-date banks in money 
center states by prohibiting such banks from establishing 
branches within their jurisdictions. Services of out-of-state 
banks are limited to solicitation, conservation of assets obtained 
by foreclosure, and acting as a fiduciary. Such activities are 
minor and only incidental to the banking activities conducted 
elsewhere, and should not be the basis for taxation of a bank 
which is not permitted to carry on any of its principal functions 
within the state. A moratorium on out-of-state taxation would 
produce this result. 

It is possible for a bill to be drafted like S-1900 which would 
reduce its impact on any state. If we must make a turn, let's turn 
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10 degrees rather than 180. For example, a combination of the 
two primary jurisdictional tests could be provided so that both 
maintenance of an office and the presence of loan approving 
employees exist before taxing jurisdiction is awarded. The 
apportionment rules relating to income from loans should be 
revised so they turn essentially on loan approval. 

Also, the severe impact of the bill is caused, in part, 
by its failure to utilize a third apportionment factor 
reflecting the depository nature of the banking business. 
The bill is limited by definition to depository institutions 
in §302 of the bill. Thus, a third factor based on location 
of deposits is appropriate. 

A deposits factor would assign a greater portion of bank 
income to the principal office state. This would reduce the 
importance of the borrower oriented receipts formula to a 
one-third weight rather than one-half, with payroll and 
deposits each carrying one-third weight as well. 

Another approach to more reasonable apportionment rules 
would be to assign real estate loans partially to the state 
of approval of the loan and partially to the state of the 
real estate location. New York used such a rule for many 
years to divide the receipts of general business corporations 
for purposes of its business franchise tax, on the theory that 
the origin of sales, the place of manufacture, was more 
important than where the buyer used his purchased goods. 
Both property and payroll were additional factors in that 
formula. Similarly, the source of capital in the banking 
business could be given some weight by assigning some portion 
of all loans to the state where the loan is approved. 

There is no panacea or singular correct set of rules for 
division of interstate income. 

The above alternative rules for jurisdiction and apportion- 
ment are only illustrative of the opportunity Congress has to 
produce a bill which will begin to recognize the interstate 
character of the banking business, while still recognizing the 
fact that no state ever allowed banks to fully compete outside 
their home state. One can only ask, then, why banks should be 
fully subjected to taxation outside their home state. 
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The Honorable Thoitas J* Mclntyr© 



Novewber 18, 1977 



New Yorlc is Killing to assist in further developing 
acceptable Federal legislation* and if the Committee wishes, 
will later present more detailed comnents and recomnended 
nodiflcationa to S-1900* 

In the ifiterio, we believe a noratorium on taxation of 
depositories by states other than the principal office state 
should be reenacted. 

Thank you. 




Tames h. tully, jtK i 



O 






DEPOSIT 
FEB 1 6 1978 
SHIPPED 



Digitized by 



Goo 




